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The following two chapters are part of a book nsmmipt dealing with the role of courts
in society.

Chapter 2 claims that cooperation among citizerssential to the stability of a society
and that cooperating behavior includes a willingrtescomply with the law. The chapter
considers the ways in which courts instill coopgsaattitude and “rule of law” norms. To be
influential, courts must be perceived by the pubBa legitimate part of government.

Chapter 3 turns to the factors that lead to a pi@e of the legitimacy of the courts. To
do this, the chapter contrasts the segment ofubéqgithat knows little and cares less about the
workings of the courts with educated and interestadt observers. For the general population,
education that shows the courts to be a non-paligart of government is extremely important,
as are the symbols and rituals of the courts. Bocated observers, legitimacy also depends on
the self-restraint of the courts, the respect shbwthe other branches of government, and the
quality of court decisions and opinions. The chappplies theories of legitimacy from political
science and psychology and uses survey data @iuiblec opinion of the courts in its analysis of

how the judicial system achieves a public perceptiblegitimacy.



Chapter 2 - Role of Courts/Cooperation

(Draft September 26, 2011)

Courts advance social stability in a number of svajhey resolve disputes of all kinds —
private and public as well as economic and so€iaough the process of dispute resolution,
they also create incentives for desirable condtioirt decisions do this through both deterrence
and education. Punishment of criminal wrongdoeasyabe awards against those who breach
contracts, and injunctions to compel complianceadirevays to force people to follow the law.
However, instilling norms that lead people to coynplllingly with the law is more important
than sanctions. As Douglass C. North has writt&trdhg moral and ethical codes of a society is
the cement of social stability which makes an eatinsystem viable® Walter Murphy made
the same point when he wrote:

The stability, even the continued existence, admstitution depends heavily on
public opinion. Indeed, some analysts have argo@t &s an empirical fact and
not merely as a normative ideal, all governmertisnately rest on public

opinion. . . The power of judges, Alexis de Tocdliewbserved, “is enormous,
but it is the power of public opinion. They are pWl as long as people respect

! Douglass C. NorttStructure and Changein Economic History 47 (19XX). The new institutional economics
sometimes describes contract enforcement as héwvieg different forms: (1) first-party enforcementwhich the
party obligated to perform willingly carries outtlontract obligations even if it means a finankias; (2) second-
party enforcement, in which the party who is owedg@rmance sets up structures to assure that iee party
performs, such as hostages in medieval trade oemathy liens and mortgages; and (3) third-parfgreement, in
which someone not party to the contract, like att@djudicates disputes. First-party enforcemiepfar the most
efficient, results from norms that lead the paotpérform its obligations. These norms result famide set of
influences, such as religious precepts (do nobljeailing to deliver what is promised) or concefor personal or
business reputation (do not be known as someonaeviemes on a contract).
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the Ie;w; but they would be impotent against popokglect or contempt of the
law.”

Rousseau phrased the same conclusion this wag:ifitthe end the law that is written in the
hearts of the people that counts.”

In most societies, people co-exist because théygly get along with each other and
abide by the laws governing social and economaraation. Of course, there are always
people—like terrorists and criminals—who refusetoperate with others, so we need the
military and police to contain them. But for the shpart, the rest of society pretty much gets
along—we cooperate without the need for coerciaweler, this cooperative state does not just
arise over night. It is the product of many factamsluding the role of courts.

The question of why people cooperate to live predlgdogether lies at the heart of
understanding society. Philosophers, theologiadssanial scientists of all types have pondered
that question. Within the social sciences, schdtara different fields have phrased the question
differently. For example, Robert Putham has asked & society creates “social capital ... such
as trust, norms, and networks, that can improveth@ency of society by facilitating
coordinated actions!In economic terms, it is the same as asking homitimize free-riding;

in game-theoretic terms, it is asking how to indpeeple to cooperate rather than to defect.

2 Walter F. Murphy and Joseph Tanenhaus, Publieitalic Opinion, and the Court, 84 Nw. U.L. Rev. 9891-
992 (1990), quotind\. deTocqueville, Democracy in America 90 (J. Ma&eM. Lerner eds. 1966).
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Similarly, different types of scholars approachvess from different perspectives. We have no
definite explanations for the prevalence of coopenabut we have some plausible theories for
this type of behavior. Biologists would emphasieaefic and evolutionary factors. Many
economists cite the importance of incentive stmasy a system of laws, sanctions and rewards
— to induce cooperative behavior and to limit frisrg.> Some commentators point out that
cooperation is the product of the interest-seekirtije members of sociétyr that cooperation
results because people see that cooperative gdaupstter economically and socially than
groups lacking cooperatidn.

To understand why most people cooperate, it Helpggin with a recognition of the
mental models that people construct to bring otdéine complex world. What people know is
the result of the inputs from our five senses, Whscthen sent to the brain for processing where
our “belief systems” control how we analyze theutspand make decisions. As Douglass North
has explained:

the world we ... are trying to understand is a cartdton of the human mind. It has no
independent existence outside the human mind;dbusnderstanding is unlike that in
the physical sciences, which can employ reductiorisunderstand and expand
comprehension of, the physical world. Physicalrsts¢és, when they seek a greater
understanding of some puzzle in the physical wadah, build from the fundamental unit
of their science to explore the dimensions of ttablem they seek to comprehend. The
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* Robert D. PutmariV aking Democracy Work 167 (1993).
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® Russell HardinThe Social Evolution of Cooperatioin The Limits of Rationality X, Karen Cook & Margaret
Levi, ed., 1990.
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social sciences do not have anything comparalkjenes, protons, neutrons, elements to
build upon. The whole structure that makes up tmdation of human interaction is a
construct of the human mind and has evolved oweg th an incremental process . . .Itis
essential to remember that the constructs humaasgecare a blend of “rational” beliefs
and “non-rational” ones (superstitions, religiomgiths, prejudices) that shape the
choices that are made.

The shared belief systems of a society are passéwm generation to generation as part of the
society’s cultural heritage.

Since most people in most societies cooperateatitérs, it must be that their belief
systems include a sense that cooperative condtlat isroper conduct. To put it another way,
these belief systems include norms that lead tp&@dive behavior, which includes a
willingness to follow the law. The norms that ename people to comply with the law, which |
will refer to as “rule of law” norms, are centraldchieving cooperative behavior in a society.

Cooperative norms are passed on from one genetatithe next as part of a society’s
cultural heritage. Cooperative norms are taugluugin religion, upbringing or formal
education® Peers are also influential. The media also phaysnportant educational rofé.

People teach cooperative norms through ostracizafitaw breakers and by treating them as

8 Douglass C. NortH)nder standing the Process of Economic Change 83 (2005).

°Id. See Douglass C. Northstitutions, I nstitutional Change, and Economic Performance 37 (1990) (“Cultural
can be defined as the transmission from one geaetat the next, via teaching and imitation, of whedge, values
and other factors that influence behavior.” Quotthd@oyd & P. J. Richerso&ulture and the Evolutionary
Process 2 (1985).)

9 Eg., Richard H. McAdams, The Origin, Developmemti Regulation of Norms, 96 Mich. L. Rev. 338, 388
(1996).
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immoral*?

Publicizing law breakers, as through registersesiual offenders, helps that end.
Robert Putnam is well-known for the propositionttparticipation in civic, social or other
organizations imbues traits and skills that makegfmd citizens? Path dependence is
important. The strength of cooperative norms iigagenerations and the events in a country’s
history influence the degree of cooperation todiayaddition, belief systems are dynamic and
constantly evolving. People constantly test thein deliefs and theories without even thinking
of it as they move through lifé.As a result, a successful society needs to ngtmass on
cooperative norms as part of its culture, it musd @onstantly reinforce the importance of
cooperative, law-abiding conduct.

Three lessons from behavioral economics help usiderstand the role of the judiciary
in norm creation and reinforcement. First, decarlescperiments have shown that reciprocity is
a powerful principle followed by people in theitenactions with others. People follow the rule:

If you cooperate, | will cooperate; if you don’twbn’t. This concept leads to “tit for tat” play in

experimental games and in one-on-one relationisemeéal world'> More importantly, the

12E g., Paul G. Mahoney & Chris W. Sanchirico, NoriRegulated Games and the Role of Law, 91 Calev. R
1282, 1284 (2003); Richard A. Posner, Social Noamd the Law: An Economic Approach, 87 Am. Econ..Rev
365, 366 (1997).

13 Robert D. Putnam, Bowling Alone: America’s DedfigiSocial Capital, 6.1 J. Democracy 65, 66 (1995).

4 North, Understanding at 83.

15 Robert Axelrod, The Evolution of Cooperation (1988an M. Kahan, The Logic of Reciprocity: Trust,
Collective Action and Law, 102 Mich. L. Rev. 71, {Z003); Eric A. Posner, Standards, Rules, andabdrms,
21 Harv. J. L.Pub. Pol'y 101, 108 (1997).
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reciprocity principle also describes how peopleiaet society, not just in one-on-one relations.
Dan Kahan has explained this effect as follows:

Individuals who have faith in the willingness ohets to contribute their fair
share will voluntarily respond in kind. And sporg¢amis cooperation of this sort
breeds more of the same, as individuals obsener®tiontributing to public
goods and are moved to reciprocate. In this seifasning atmosphere of trust,
reliance on costly incentive schemes becomes lssssary. By the same token,
individuals who lack faith in their peers can bgested to resist contributing to
public goods thereby inducing still others to wittththeir cooperation as a
means of retaliatinbg./

In the same manner, people are more likely toabenhefit others, or exhibit “other-
regarding preferences,” when they believe thatrgikeple also exhibit other-regarding
behavior:’ Without a supportive social context, it is harfterother-regarding norms to
predominate. This is like the broken windows tlyeafrlaw enforcement: if the government
enforces housing codes to make an area look b#teze will be less crime because the people

will appear to be more law-abidirg.

8 Dan M. Kahan, The Logic of Reciprocity: Trust, Betive Action, and Law, 102Mich. L.Rev. 71, 72 (&); see
Richard H. Levy, The Tie That Binds: Some Thougki®ut the Rule of Law, Law and Economics, Collegtiv
Action Theory, Reciprocity, and Heisenberg’'s Unaiaty Principle, 56 U. Kan. L. Rev. 901, 908-909(8); Dan
M. Kahan, Signaling or Reciprocating? A Responserio Posner’s Law and Social Norms, 36 U. RichRev.
367, 375 (2002).

7 Lynn A. Stout, “Social Norms and Other Regardimgferences,” in Norms and the Law 13, 33 (John ibak
ed., 2006). See Cristina Bicchieri, Richard Jeffaayd Brian Skyrons, The Dynamic of Norms 27 (199/3rgaret
M . Blair & Lynn A. Stout, Trust, Trustworthinesand the Behavorial Foundation of Corporate Law, W4®a.L.
Rev. 1735, 1773 (2001); Scott T. Allison & Robertderr, Croup Correspondence Biases and the Poovisi
Public Goods, 66 J. Personality & Soc. Psychol, 688 (1994); S.S. Komorita et al., Reciprocity aimel Induction
of Cooperation in Social Dilemmas, 62 J. PersopdliSoc. Psychol. 607, 608 (1992); Robyn M. Daw&sgial
Dilemma, 31 Ann. Rev. Psychol. 169, 187-188 (1980).

18 See Dan M. Kahan, Social Influences, Social Megind Deterrence, 83 Va. L. Rev. 349, 369 (1997).
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Numerous experiments with a Prisoner’s Dilemma guaiitie repeated play in a
population of at least 8 to 10 players show thatglayers will cooperate if they believe that
most other players are cooperatifigThese experimental results are consistent with th
importance placed on the norm of reciprocity irtillisg cooperation throughout a sociéfy.
Similarly, mutual trust in the cooperation of othéias a strong effect on the overall level of
cooperation in a sociefy.

These studies lead to the second important prieccggople will “follow what others do.”
Some cognitive scientists believe that this “follothiers” principle is often the basis for
choosing one action over another to resolve a nutileshma?® Just as people will cooperate if
they see that cooperation is the prevalent copesaple have a tendency to be law-abiding if
they observe others adhering to the law. Consetyj@me of the goals of a society should be to

establish rule of law norms in a sizeable percentdghe population, in order to induce others to

follow along, making for a more law abiding societerall.

19 Gary Miller, Managerial Dilemmas: The Political&mmy of Hierarchy 187-188 (1992); Diana Richards,
Reciprocity and Shared Knowledge Structure in thigoRer's Dilemma Game, 45 J. Conflict Resoluti@i,6621
(2001); Bjorn Lomborg, Nucleus and Shield: The Enioin of Social Structure in Iterated Prisoner'sedima 61
Am. Sociological Rev. 278, 307 (1996).

20 Anthropologists and evolutionary psychologistseniiat all societies have norms based on conditiona
cooperation. Diana Richards, Reciprocity and Sh&malvledge Structure in the Iterated Prisoner'Bima
Game, 45 J. Conflict Resolution 621, 621 (2001).

2 Gary Miller, Managerial Dilemma 186 (1992); ToshMamagushi & Karen S. Cook, Generalized Exchange an
Social Dilemmas, 56 Social Psy. Q. 235-248 (1993).

%2 Seee.g., Gerd Gigerenzer, Gut Feelings: The Intefiie of the Unconscious 182 (2007).
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The third lesson of the behavioral experimentiésitportance of “respected authority.”
Studies show that people are more likely to extuther-regarding behavior when they believe
that those preferences enjoy the support of a &etsd authority?® Experimental games show
the influence of the person who controls the gafa. example, in social dilemma games, the
players will tend to cooperate if instructed tosdg and they will defect if told to. Even hints
can have this effect. Experiments with the Contidgn Game show that more players will
cooperate if they are told that they are playirgg“ommunity Game,” while more will defect if
they are told that they are playing the “Wall Stt@ame.?* This happens because the controller
of an experimental game is an important authodtyttie players of the game. The same
happens in the real world. To many, the Presidétite United States is a respected authority
whose pronouncements carry great weight. Thahiss® many people were willing to trust
President Bush'’s pursuit of war in Iraq, and whyrsamy follow “their President” regardless of

the President’s policies. Likewise, many peoplewilke courts as respected authority whose

% Lynn A. Stout, Social Norms and Other-Regardingféences, in Norms and the Law 13, 32 (John Nb&kp
ed., 2006). This is consistent with business stutfiat emphasize the importance of leaders whill imsst in their
workers and teams. Gary Miller, Managerial DilemnRalitical Leadership in Hierarchies, in The Limaf
Rationality 324, _ (Karen Cook and Margaret Leds., 1990); Ellen M. Whitener, Managers as ltat&of
Trust: An Exchange Relationship Framework for Ustierding Managerial Trustworthy Behavior, 23 Acagerh
Management Behavior 513, 513 (1998); William T.ria & Robert H. Bates, Cooperation by Design: Lesiuip,
Structure and Collective Dilemmas, 84 Am. Pol. &ay. 133, 144 (1990). CElliot Aronson, Judith Turner and J.
Merrill Carlsmith, Communicator Credibility and Comunication Discrepancy as Determinants of Opinibiarie,
67 J. Abnormal & Social Psychology 31 (1963) (momedible communicators are more apt to influendaiop).

2 Margaret M. Blair and Lynn A. Stout, Trust, Trusithiness, and the Behavioral Foundations of Catgoaw,
149 U. Pa. L. Rev. 1735, 1770 (2001). In a ContiiltuGame, the players are given an amount of m¢seay $20)
and told that they may put all or some of that nyonéo the pot. After the pot is doubled, the moirethe pot is
divided equally among all the players. If no oreealefects, the best strategy is to contributeimgtio the pot and
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decisions guide the conduct of people, businessesgovernments. This is especially true of
the United States Supreme Court, which seems te hear oracle status in our society.

These descriptions about norms and human behaepofcourse, generalizations. Not
every person responds the same way to the sarmemafts. Some people may learn civic traits
by participating in social clubs; others will nathe same holds for the degree to which people
are influenced by reciprocity or the views of redpd authority. There must be some type of
distribution of cooperative norms in any populatiaith some people at one end always
cooperating and some people at the other end aldefgsting. Plus, the distribution of these
personality traits probably varies across the papans of different countries. All of this makes
it difficult to make definitive statements aboutatitan be done to make a society more
accepting of the rule of law. Nonetheless, theeesame aspects of society in general — and of
the judiciary in particular — that are closely tethto rule of law norms.

Even though this chapter considers the importaheeregime that leads people willingly
to comply with the law, it should be clear thakgime based on willing compliance also
depends on enforcement and sanctions. Self conegliaill break down in a society composed
of a substantial number of law breakers who perengatiety. There are some people in every

society who will act in their own self-interest atatke advantage of others, regardless of the

receive a share of the doubled amount of what tivers contributed. If others will defect, the bgtsategy is for all
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influences described above. These are the rebel®andits, and the terrorists of a society. The
only way these people can be made to comply weHatv is through an effective criminal and
civil law system (which includes the laws themss|\as well as effective enforcement). Special
deterrence is designed to hinder the lawbreakenrs fepeating their criminal conduct. What is
more important, however, is the general deterrefceminal and civil law, by which the
punishment of wrongdoers acts as an incentivetfuers to abide by the laf¥.Every society has
people who would cheat, renege on obligations,gemerally take advantage of others if they
thought they would not be punished. As a resulbjgiunent of some deters many of those who
would be otherwise be predisposed to violate the General deterrence is an important effect,
because if more people violate the laws when thsgve a lack of enforcement, even more
people will join the law breakers. This is anotbensequence of the “follow others” rule.

To give an example of this phenomenon, considerdriabove the speed limit on a
highway. Thirty years ago, the actual speed linaswnforced by police at 5 mph above the
posted speed limit. As the police began to decréaseenforcement of speed limits (in some
areas even eventually diminishing to non-enforcegmeeople began to drive 10-20 mph above
the speed limit and to drive more recklessly. Withenforcement, this type of driving should be

expected. Drivers observe other drivers’ condudt\aaw this driving as the acceptable norm. In

players to contribute all their money to the pot.
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a way, driving on many highways has reached a rpwilerium based on unregulated conduct
because drivers follow what other drivers do. Téesbn is that there must be some enforcement
of the law to maintain law-abiding behavior. Itwghin this regime of some law enforcement
that norms can induce a large majority of peopladioere to legal requirements.

The greater the number of people who comply vglirwith the law the better off a
society. Self-regulation is more efficient thana@oément. If people choose not to steal from or
to defraud others, if people willingly abide byitheontracts, the fewer the resources that are
needed to run a legal systéfrivlore important than efficiency, the degree of ére® is greater
in a society built on cooperation rather than oarcimn. Similarly, there is more fear in a society
in which coercion is needed to assure compliantie the law. As a consequence, rule of law
norms lead to a better society.

Courts are important to the creation and reinfoatnof rule of law norms. They
perform an educational function in their identifioa of desirable conduct. They give public
meaning to bare legal standards like due proceksswfTheir pronouncements are taught in
schools, publicized in the media and discusseddresy. Courts have a “great capacity to

exercise moral leadership. As Eugene V. Rostroge samarked of the United States Supreme

% Lawrence M. Friedman, American Law 208 (20XX). RelsHardin, The Social Evolution of CooperatiamTihe
Limits of Rationality XX, YY (Karen Cook & Margardtevi, eds. 1990).

% First-party (self) enforcement of obligation isvalys less costly than third-party (government) exément. Cite
to R. Richter and Claude Menard.
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Court, a high court is an educational body, andhgsnbers are inevitably teachers in a great and
vital national seminar®’ This “expressive function” of the courts motivapeple through non-
punitive method$® For example, Richard McAdams sees this aspetiedfatv as changing
“behavior by signaling the underlying attitudesaafommunity,®° while Larry Lessig concludes
that expressive law is powerful enough at timesh@nge social nornt8.Regardless of the
mechanisms at work in particular situations, theressive function of the law is a powerful

complement to coercive lav.

27 \ojtech Cepl and Mark Gillis, “Making Amends Aft&@ommunism,” 7 J. of Democracy 118, 123 (1996); see
Ralph Lerner, “The Supreme Court as Republican Slohaster,” Supreme Court Review, 1967, pp. 12, Niagg
Wittlin, Bucking Under Pressure: An Empirical Te$the Expressive Effects of Law, 28 Yale J. Retp, 4420
(2011) (the law can “make statements expressingesgaland that these statements can affect behpavior”

8 SeeRobert Cooter, Expressive Law and Economics, 28dal Stud. 585, 585-586 (1998); Cass R. Sunstin,
the Expressive Function of the Law, 144 U. Pa. &v.R021, 2028 (1996); Christopher L. Eisgrubethés
Supreme Court an Educational Institution, 67 N.YLURev. 961, 964 91992). See also Richard McAdds,
Attitudinal Theory of Expressive Law”, 79 Or. L. Re839 (2000) (“various economic theorists [havggasted]
that law affects behavior “expressively” by whasays rather than by what it does.”); Brandon Lrt&a and Diana
C. Mutz, “Explaining Processes of Institutional Gipn Leadership”, 71 J. Politics 219, 249 (20097 tie Court is
more influential than Congress in using its institnal credibility to move opinion, and it can dofairly
unconditionally . . . .”); Jason Mazzone, “When @ewBspeak: Social Capital and Law’s Expressive Ean¢ 49
Syr. L. Rev. 1039, 1042 (1999) (“[C]ourts oftenypacrucial role in generating and advancing deba&s
important social issues.”); Patricia Funk, “Is Téné&m Expressive Function of Law? An Empirical Arsyof
Voting Laws with Symbolic Fines,” 9 Am. L. & EcoRev. 135 (2007) (finding support for the existentan
expressive function of law by empirically examini8giss election turnout.); Stoutenborough, Haiderhél, and
Allen: “Reassessing the Impact of Supreme Courfiddats on Public Opinion: Gay Civil Rights Casesy’
Political Research Q. 419, 428 (2006) (“Our reseitdorse the contention that Supreme Court decisian
influence public opinion in the area of gay civghts.”).

29 Richard McAdamsAn Attitudinal Theory of Expressive La#® Qr. L. Rev. 339, 340 (2000).

30| awrence LessigSocial Meaning and Social Norps44 U.PENN. L. Rev. 2181, 2186-87 (1996) (legislation
barring dueling had this effect).

31 Some scholars have argued that social norms ifibehavior by imposing non-pecuniary costs. kKample, a
newly established norm barring littering will imm@oa new burden on individuals who, in the abseffitesonorm,
would litter. Robert CooteExpressive Law and Economi@¥ JLEGAL StuD. 585, 603-605 (1998). For norms
that involve public conduct and impose minimal sp&ocial benefits such as praise and esteem ..offisgt the
costs of obeying.” Maggie WittlirBuckling Under Pressure: An Empirical of the Exjsige Effects of Lay28
Yale J. Reg. 419, 426 (2011). This influence carseaan individual to become accustomed to comphyiitig the
norm. After getting used to the new norm, the ifdlial might alter his preferences. This would thead to the
individual seeking to comply not for the social bts but simply because the individual prefers pbamce as a
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The influence of the courts is strong becausexplmed above, most people do what
they see others do. If a significant portion of plublic believes in the importance of what the
courts say, other people will be prone to beligkewise. So the courts’ influence spreads
through society. These conclusions, however, amized on the courts being perceived as a
branch of government that should be believed. Trag#hit another way, courts must be viewed
to be a legitimate branch of government if theytarkave the type of influence described in this
chapter. They must be “respected authority.”

Chapter 3 - Judicial Legitimacy

(Draft September 29, 2011)

Normative legitimacy of a government is differéman sociological legitimacy. The
former requires “conditions under which a governtrieas the right to make and enforce laws
for a particular population®® We can disagree what those conditions are, bytittwude
particulars like: “that the content of the lawsjbst; that the deliberation and publicity
surrounding the law be fair and open; and thafdah@ of government under which those laws

were passed be open to the consent of the pedjlinlike normative legitimacy, sociological

strictly personal matter. Robert Coot€hree Effects of Social Norms on Law: Expressia@tieBence, and
Internalization,79 CrE. L. Rev. 1 (2000).

32 Andrew RehfeldThe Concept of Constituency: Political RepreseatgtDemocratic Legitimacy, and
Institutional Designl3 (2005).

*1d. at 14.
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legitimacy describes whether a population appr@fesgovernment without assessing the
correctness of this approval. As Richard Fallondwgdained:

When legitimacy is measured in sociological teranspnstitutional regime,
governmental institution, or official decision pesses legitimacy ingtrong
sense insofar as the relevant public regardsjitsagied, appropriate, or
otherwise deserving of support for reasons beyead df sanctions or mere hope
for personal reward. The sociological usage tracédax Weber. For Weber,
legitimacy numbered among several foundations ofigal authority. “Legal
legitimacy,” he thought, played the foremost raieekplaining the generally law-
abiding character of modern states. In the Webesgase, legitimacy signifies an
active belief by citizens, whether warranted or, tizat particular claims to
authority deserve respect or obedience for reasoneestricted to self-interedt.
Normative and sociological legitimacy are distinghcepts. It is possible for an

illegitimate government to be perceived by the popsi as legitimate. Germany under Hitler
and Libya under Gaddafi are two examples of agitilmate government that was sociologically
legitimate. Although the concepts are distinctpgegnment that is normatively legitimate is
more likely to be perceived as legitimate. Any stoflsociological legitimacy is compounded
by the separate notion of compliance with the Mithout reference to beliefs or perceptions.
When we observe people complying with laws, we oalll if they are doing so out of a
perception that the legal system is legitimateg essult of some form of coercion, or for other
reason. Tom Tyler notes a similar dichotomy: a cament “through personal morality means
obeying a law because one feels the law is judtjfexcommitment “through legitimacy means

obeying a law because one feels that the authemiiyrcing the law has the right to dictate

15



behavior.® However, when we observe someone following the l@@cannot tell if they are
doing so out of personal morality, as a result békef in legitimacy, or some combination of
the two.

The intertwining of normative legitimacy, socioloagl legitimacy, and the various
reasons for compliance with the law affects thesys used to study the public’s views of the
courts. People who answer surveys about the cowaysconflate normative and sociological
legitimacy or may assume that their tendency tlmfothe law comes only from the perception
of legitimacy. Even though the surveys have thedeats, they are the best information we have
about the public’s attitudes toward the courts.

This chapter is concerned only with the sociolablegitimacy of the courts, not with
normative legitimacy. To the extent compliance wtita law is relevant, this chapter is
concerned only with compliance that results, astl@apart, from a perception of the legitimacy
of the court system.

A society’s belief in the legitimacy of its courssfar from unshakable. Much of what
people know is learned from other people. Werbé&giearn from our parents in infancy, we
learn from our teachers, and we spend our livasileg from others. For the most part, we trust

the people who teach us, so we believe them witAoyteed for verification. Of course there

3 Richard H. Fallon, Jr., Legitimacy and the Comiiin, 118 Harv. L. Rev. 1787, 1795 (2005) (footsoomitted).
Fallon distinguishes two other forms of sociologiegitimacy from legitimacy: as a legal conceptlas a moral
concept.

% Tom R. Tyler, Why People Follow the Law: Procediisstice, Legitimacy, and Compliance 4 (1990).
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is knowledge gained directly from our senses. Ne meeds to teach us that the sun is in the sky
every day. Most of what we know of the physicarldas verifiable by testing; historical facts
can be supported by contemporaneous records. d&tohus believe that the earth revolves
around the sun even though we have not performgéxgreriments to verify that conclusion.
Similarly, we believe that George Washington wassfitst President of the United States
without examining any historical documents. Thigwledge is part of the culture that is passed
on from generation to generation. We believerinly, even if a few outliers try to convince us
otherwise. There is another type of knowledge, @, that is not verifiable nor clearly
supported by historical record. Some theories tbow the world operates are strongly
accepted by experts; yet they appear to many peéofe only opinion. This type of knowledge
is more susceptible to be changed by contrary opim the minds of some people
notwithstanding what experts say. The disbelighantheory of evolution is one example of

this.

The importance of the rule of law in the Unitedt&saand the unique role played by the
court system in our form of governance is partwfaultural heritage. Virtually all experts
believe that judges are not politicians and thattidiciary is not a political branch of
government. Of course, scholars recognize padlieispects to judicial decisionmaking, but they
know it is tiny when compared to the politics invedl in the legislative and executive branches.
Nonetheless, there are influential people who clhiat judges are politicians. A belief
throughout society that the judiciary is a legittmyanon-political branch of government is
essential to a system based on the rule of law, that belief is an “opinion” in the sense

described above and is therefore susceptible tmhekianged. Therein lies the danger.
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This chapter is about the ways that people leathefegitimacy of the judiciary in the
United States. It ends by examining the ways spatiécians, scholars, and members of the
media undermine that belief.

To assess the relationship between public opiar@hthe acceptance of rule of law
norms, a good starting point would be an examinadicthe public’s perception of the
legitimacy of the legal system in genefaNaturally, people learn and experience the lamfro
the many patrticipants in the legal system. In anehmatters, to the extent people associate the
police with the legal system (probably a not uncanmphenomenon), legitimacy of a legal
regime also hinges on the quality of law enforcetiéfio the extent people do distinguish
between the police and courts, the actions of tlieghave little relevance. In another sense, it
would be desirable to focus on the legitimacy &f éntire system of courts in the United States,
asking whether people perceive the judiciary téelggimate. However, most of the relevant
research concerns the United States Supreme @outither courts. As a result, this chapter for
the most part examines the public’s perceptiotefSupreme Court. Focusing on the Supreme
Court alone in most instances should be adequatanfdyzing judicial legitimacy. Unless

someone has participated in lower court proceedmgst people will usually think of the

36 CompareFrank J. Michelman, Is the Constitution a Contfact_egitimacy? 8 Rev. Const. Stud. 101, 105 (3003
(the only meaningful questions of moral legitimaoycern the legal system as a whole), ViRtbhard H. Fallon,
Jr., Legitimacy and the Constitution 1787, 181108 rejecting Michelman’s position because “itfolioses all
but the most holistic inquiries into moral legitioyd).
3" Tom R. Tyler and Yuen J. Huo, Trust in the Lawc@mraging Public Cooperation with the Police arel@ourts
(2002).
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Supreme Court when they consider the legitimaayoofts. Plus, many people will just assume
that their beliefs about the Supreme Court holdbtber courts. Finally, because the Court is
known for decisions on controversial topics, ithe court most open to claims of illegitimacy.
As a result, the public’s perception of the legaey of the Supreme Court is a fair indicator that
courts in general are perceived to be legitimate.

Many of the studies of public attitudes toward $hgreme Court are based on a model
developed by David Easton, which distinguishes betw'‘diffuse” and “specific” support of a
government bods? Easton explained diffuse support to be “a resemiavorable attitudes or
good will that helps members to accept or to tdéeocatputs to which they are opposed or the
effects of which they see as damaging to their si&iitAs Walter Murphy eloquently explained:
“This more catholic support helps a polity ride outst of the domestic crises generated by
frustrated demands, allowing the system or itgtunsins, as Lear would put it, to ‘bide the

pelting of this pitiless storm.”® On the other hand, specific support for a govemtrhedy

3 SeeDavid Easton, A Systems Analysis of Political L#&3 (1965); David Easton, A Re-Assessment of the
Concept of Political Support, 5 British J. Pol..SEi435 (1975); James L. Gibson, The LegitimacthefSupreme
Court in a Polarized Polity, XX J. Empirical Led&udies YY, 5-6 (2007); Walter F. Murphy & Josepm&nhaus,
Publicity, Public Opinion, and the Court, 84 Nw.URev. 985, 992-993 (1990).

% David Easton, A System Analysis of Political L¥@3 (1965).

“0Walter F. Murphy & Joseph Tanenhaus, PublicityplRuOpinion, and the Court, 84 Nw. U. L. Rev. 9894
(1990), quotingN. Shakespeare, King Lear, act. lll, sc. 4, [(29ilson ed. 1981) (1608).
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arises from agreement with its policies and densi&aston explained specific support as “a
quid pro quo for the fulfillment of demand&"”

Numerous surveys of the public show that the Supr€ourt as an institution enjoys a
high level of diffuse support among the Americangie’? In one of his more recent studies,
James Gibson concluded that attitudes toward thet@oe not significantly affected by
ideological predispositions or political party &ftion.”® He also observed “a fairly strong
relationship between support for democratic instns and processes and loyalty toward the
Supreme Court™ In addition, his study showed that the more pe&ptav about the Court, the
more favorably predisposed they are toward the ££8uBibson explains this relationship as
follows:

Attentiveness to the institution is associated Witbwledge of its structure and
function, but also with exposure to the legitimzisymbols to the judiciary.
Consequently, as citizens are learning about thtgution, they are also learning
about its special, non-political methods of polagking. In short, they are
learning to accept the legitimacy of the institng°

“1 David Easton, A Systems Analysis of Political L#49 (1965).

2 James L. Gibson, The Legitimacy of the United &t&upreme Court in a Polarized Polity, XX J. Eiopir
Studies YY, ZZ (2007); Gregory A. Caldeira & Janhessibson, The Etiology of Support for the Supre@Gaurt,
36 Am. J. Pol. Science 635, XXX (1992); Walter Furghy & Joseph Tanenhaus, Publicity, Public Opinamd
the Court, 84 Nw. U. L. Rev. 985, XXX (1990). [othmtations to follow.]

3 James L. Gibson, The Legitimacy of the United & &upreme Court in a Polarized Polity, XX J. Eiopir
Studies YY, ZZ (2007) (p. 18 of paper).

*1d. at [p. 22 of paper]. See Walter F. Murphy andefpbsTanenhaus, Publicity, Public Opinion, and tber€; 84
Nw. U. L. Rev. 985, 1019 (1990).

“1d. at [p. 21 of paper].

*1d.
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Not surprisingly, the surveys demonstrate thafptigic’s understanding of the Supreme
Court is rudimentary’ However, one finding in the aftermath of the Supe Court’s decision
in Bush v. Goré& is striking. According to a survey by Gibson, Gatd, and Spense, diffuse
support for the Supreme Court increased signiflgaafter that decision, notwithstanding the
strong criticism by many legal scholars that therSme Court acted illegitimately in that cd3e.
This result cannot be explained by party affiliatiwor by the public’s understanding of the
sophisticated legal issues in the case. Rathesuhvey authors hypothesize that the well-
publicized controversy motivated ordinary citizétsspay attention to the U.S. Supreme Court
—when their attitudes come out of hibernatidh.Since most people are predisposed to support

the Court, increased attention to the Court raitselével of legitimacy’?

*"In a recent paper, Gibson and Caldeira show treaptiblic’s knowledge is much great than previotisbught.
James L. Gibson and Gregory A. Caldeira, KnowirggSpreme Court? A Reconsideration of Public Ignogaf
the High Court, 71 J. Pol. 429 (2009). However nethés greater state of knowledge is basic and piristicated.
8531 U.S. 98 (2000).

“9 Gibson and Caldeira explain this rise in suppbthe Court after Bush v. Gowith their theory of “positivity”
bias as follows:

* [w]hen ordinary citizens become motivated to pagraton to the U.S. Supreme Court—when their
attitudes come out of hibernation—they approactctirgext with preexisting beliefs about law and
politics. Some have in the past developed stropalty to judicial institutions, a loyalty that makéhem
particularly receptive to the legitimizing judicisymbols that envelope any event or controversgétthg
the attention of the mass media. These citizensinidgglly pay attention to the court out of disis&ction
and displeasure. But, because they are suscefuifjeedisposed to) the influence of strong legiting
legal symbols, they tend to wind up accepting tigeiment that courts are different from other pciiti
institutions and that “politics” plays a limitedlean the judicial process. Suspicions about pantisnd
ideological influences on legal processes are Hesheowing to the frame created by standing
commitments to the Court. In this bias we see thegsful influence of institutional legitimacy: Toe
extent that an institution has built a loyal congicy, it possesses a “reservoir of goodwill” thiédws it
to “get away with” unpopular decisions. This is@sely what Gibson, Caldeira, and Spence argue
happened in the fabldgush v. Gore

*0 James L. Gibson, Gregory A. Caldeira, and LesteBpense, The Supreme Court and the U.S. Presitienti
Election of 2000: Wounds, Self-Inflicted or Othese® 33 Brit. J. Pol. Sci. 535 (2003). See RicharBation, Jr.,
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These studies of the public show the gulf betwaemary citizens and legal
professionals when it comes to assessing the widhedSupreme Court. Although it may seem
strange to many of us who spend our life with e, Imost people really do not care much
about courts (including the Supreme Court). Peamemore interested in their families, religion,
sports, hobbies, and the other aspects of ordiifaryt is normal human nature to care more
about a reality television personality than a So€ourt Justice. The vast majority of the
ordinary public has a casual understanding of atetest in the legal system. Walter Lippman
reminded us in The Phantom Public, a book publisheck than 75 years ago, that most people
are too busy with the routine needs of life to hteetime to become educated about political
issues? This is true not just about politics and goverreimcgeneral, but also about the work of
the courts. There are a few legal issues thatastesome of the members of the ordinary public
(such as the right to bear arms or the right taraessex marriage), and there are times of great
public moment (like the dispute over the Floridectibn results between George Bush and Al
Gore) when they pay more attention to the courtsvéyer, to the general public, courts are

usually just part of the background noise of thiegs. On the other hand, there are people who

Legitimacy and the Constitution, 118 Harv. L. R&¥87, 1816 (2005) (“Bush v. Goatdtracted a swarm of
allegations of illegitimacy.”)

®1 James Gibson and Gregory Caldeira, Confirmatiditi€oand the Legitimacy of the U.S. Supreme Court
Institutional Loyalty, Positivity Bias, and the &iNomination, 53 Am. J. Pol. Sci. 139, 140 (2009).

*2\Walter Lippman;The Phantom Public 24-27 (193X). Richard Fallon gently refers to “feblic’s relative lack
of attentiveness.” Richard H. Fallon, Jr., Legitoyand the Constitution, 118 Harv. L. Rev. 17873 8005). See
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are not legal professionals but are nonethelessagelll and interested in the work of the courts.

These members of the educated public understanahhothe work of the courts but also the

historical and political context of court decisio@d course, there are people who fit between

these two extremes. The public likely ranges acaossntinuum of interest in and knowledge of

the courts. These differences among people measdhee factors will be more effective in

creating a perception of legitimacy in some pedipéan in others.

I. Sources of Judicial Legitimacy

With more than 300 million people in the Unitedt8& it is impossible to explain with

any degree of certainty what factors actually irdoost people to perceive the courts as

legitimate. Many different people are influencednbgny different factors, most by a

combination of numerous factors. Plus, it is difftdo disaggregate the various factors that

influence someone. Consequently, any assessmém eburces of the public’s perception of

the legitimacy of the courts will be imprecise dadtative. Nonetheless there are some sources

of legitimacy that appear to be the most infludrftaa sizeable portion of the population,

including even those who know or care little abiwat courts.

Many people view the courts as legitimate becauaertotion is part of the cultural

heritage passed down from generation to generatioar country. Judicial legitimacy has

alsoWalter F. Murphy and Joseph Tanenhaus, Publieitjlic Opinion, and the Court, 84 Nw.U.L. Rev. 9880
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become so firmly entrenched by over 200 years péegnce with courts in the United States
that it is now part of what people throughout therlel know to be the American form of
government. One generation passes on to the nernhothe laws and other institutions that
structure a society, but also the beliefs we hblou&how a society operates. We pass on these
beliefs through many forms of education — parefotsnal schooling, peers, the media, and so
on. This process of passing on the cultural hezitagough education is what makes the
curriculum in high school and college, directedtatdents in their formative years, so important
to judicial legitimacy.

Many people will also be prone to view the couddegitimate simply because the courts
are part of a government that they find legitimétea sense, judicial legitimacy is a by-product
of a legitimate government. There may be endlessores for the public’s belief in the
legitimacy of government, such as a commitmen&malcracy, political tolerance, or an

orientation toward liberty, but that acceptancg@fernment leads to judicial legitimatyThe

(small portion of public have sophisticated undmrding of Court.)

°3 See James L. Gibson and Gregory A. Caldeira, Kngwie Supreme Court? A Reconsideration of Public
Ignorance of the High Court, 71 J. Politics 4297 43009) (support for the Court “is a function @j proader
support for democratic institutions and procesisediding support for the rule of law, a multipagystem, political
tolerance, and the relative value assigned to koader versus individual liberty”); Gregory A. @alira and James
L. Gibson, The Etiology of Public Support for theggeme Court, 36 Am. J. Pol. Sci. 635, 658 (1992)take one
perspective, there are a wide range of philosophiwderpinnings of government legitimacy. For exéanpome
phiosophiers argue that a government is legitirifdabe rulers are ethical and promote fairnessjanstice
throughout society (e.g., Plato), if the governnadhdws its citizens to reach their full potentéld promotes such
things as wealth, liberty and confort (e.g., Ark} if the government ensures impatrtial justicattgrants citizens
the right to life, liberty, and protection of prape(e.g., Locke), if a government provides basittizal rights to its
citizens in a structure limited by constitutionhecks (e.g. Mill), or if political power is exereid in accordance
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United States has enjoyed over two centuries ofgfahacceptance of our form of government,
save for the Civil War, so one would expect a hétiehe legitimacy of courts to follow.

Social psychological research shows that threeachenistics lead to legitimacy: power,
expertise and trustworthine¥sThese are obvious characteristics of courts. Brenknows that
judges can order the execution of people in soatestsend people to jail and make them pay
fines in criminal cases, and order parties to phipihs of dollars in civil lawsuits. It is hard to
conceive of other institutions, whether public avate, more powerful than that. Similarly, the
public must view courts to have a special expertisee they routinely resolve seemingly
complex legal issues.People know that law practice requires specialitig and examination
and that judges are generally experienced lawimally, trustworthiness is important because
systemic corruption erodes legitimacy. Lawrencedhiman has written that courts need to be
independent of political control and impartial Ireir treatment of the parti&&Bribery is a rare
problem in the judiciary in the United States, Is® dccasional instances do not undermine the

general perception of trustworthy courts. (Somentaes have a more difficult task in policing

with a constitution, guidelines, and values, “tBsantials of which all citizens, as reasonableratidnale, can
endorse in light of their common human reason” gJBawls, Justice as Fairness: A Restatement 6 9JOXX
%4 2 Taxpayer Compliance 215-16 (Jeffrey Roth, Jottim& and Ann White eds (19XX); Lindsey & Arons@n,
The Handbook of Social Psychology 489 (1985); ®aMilgram, The Individual in a Social World: Essa¥
Experiments 102 (19XX). See also Walter F. Murphgt doseph Tanenhaus, Publicity, Public Opinion,thed
Court, 84 Nw. U. L. Rev. 985, 1006-1007 (1990) (artpnce of trust in the Supreme Court), Micha#&elrick,
The Supreme Court and Authority Acceptance, 18Wl. Quarterly 5, 11 (1968).
% SeeBarry Friedman, Mediated Popular Constitutionali¢®il Mich. L. Rev. 2596, 2632 (2003) (decisiors ar
obscure and complicated to public); Michael J.iBlatiThe Supreme Court and Authority Acceptance\\21Pol.
Q. 5, 11 (1968) (expertise).
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judicial corruption than the United States. Ougéasize and federal structure results in
government officials usually prosecuting judges ah® strangers to them. In some countries,
the prosecutors and judges are university classmnatefessional acquaintances, and sometimes
even friends. Those personal relationships cagienimvestigations into corruption.)

There is a body of scholarship supporting procdduséice as a central factor in judicial
legitimacy?’ Procedural justice is “concerned with the meanwhbigh social groups (including
governments, private institutions, and familieg)lgghe requirements of corrective and
distributive justice to particular cases . . . Aception of procedural justice specifies the
conditions under which the application of the noohsorrective justice to particular cases is
fair.>® Tom Tyler, who has written extensively on procedijustice in both law and social
psychology journals, also stresses the importah&aroess: “Considerable evidence suggests
that the key factor shaping public behavior isftimess of the processes legal authorities use
when dealing with members of the publf€.in order for participation to establish legitimacy

however, it must be meaningful. Fair processes trgaeyond the mere willingness to ‘hear’ a

%6 | awrence M. Friedman, in Norms and the Law XX, {@hn N. Drobak ed., 2006).

" See, e.g., John Thibaut and ___ Walker, Procedustice: A Psychological Analysis (197X); Lawrehde
Friedman, American Law 221-222 (20XX); LawrenceIlum,Procedural Justice78 S. @L. L. Rev. 181

(2004); John M. Scheb and William Lyons, JudiciahBvior and Public Opinion: Popular Expectationgdrding
Factors that Influence Supreme Court Decision®2@3Behavior 181-194 (2001).

%8 | awrence B. SolunProcedural Justice78 S. GL. L. REv. 181, 208 (2004).

¥ Tom R. Tyler,Procedural Justice, Legitimacy, and the EffectivéeRof Law 30 GRIME AND JUSTICE 283, 283
(2003).See also idAt 300-01 (“Taken together, these findings sugigeme key elements in a procedure that will
be generally viewed as being fair. Those elemenetsteat decision making is viewed as being neutsistent,
rule-based, and without bias; that people aredtbadth dignity and respect and their rights atenagvledged; and
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party in the literal sense, it must achieve ‘fagsien the sense of a willingness to weigh the
arguments® People must believe that the decisionmaker ptgation to their evidence and
arguments and uses them in reaching a deci$iBased on a series of studies of the interaction
between procedural fairness and trust in authddiid De Cremer and Tom Tyler found that
procedural fairness has its greatest impact oneradipn when people are dealing with
authorities in whom they tru&t.The most important finding of the studies, acaogdb the
authors, was that “the effect of procedural faisnemerged primarily when trust in the authority
was high® Thus, procedural fairness “had a positive effectooperation when the authority
was trustworthy but not when the authority wastnagtworthy.®*

If these conclusions are valid, the notion of paharal justice should enhance the
legitimacy of the courts in general. For the mast pcourts are trustworthy authority that
provide fair procedures to litigants. However, ésponse to studies that show some correlation
between the public’s views of Supreme Court prooednd legitimacy, James Gibson expresses

some skepticism:

But to me it is not very likely that citizens deopltheir positions on the
legitimacy of remote political and legal institut®on the basis of their

that they have an opportunity to participate inghigation by explaining their perspective and dadiing their views
about how problems should be resolved.”)

0 pPaul G. Chevigny, Fairness and Participation, 64.0l L. Rev. 1211, 1212 (1989).

®1 David De Cremer & Tom R. TyleThe Effects of Trust in Authority and ProceduralrRass on Cooperatiqrd2
APPLIEDPSYCHOLOGY 639, 640 (2007).

®21d. at 648.

®31d. at 646.

64 u
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perceptions of whether the decisionmakers in tiest@utions consider all sides
to an issue, give everyone an opportunity to exphes or his views, etc. Indeed,
I consider it far more likely that views on theitégacy of an institution reflect
childhood socialization experiences and fundamepuhtical values as well as
accumulated satisfaction or dissatisfaction withitistitution’s policy output&>

Others have criticized the conclusion of the procabjjustice proponents for overlooking the
importance of the outcomes to the litigants. Relgasdof this debate, it is highly likely that the
perception of fair procedural treatment of litigahas some influence on the legitimacy of
courts.

A. The Effects of Secondary Education

One of the most effective ways to cultivate respecthe courts is through education
from high school through colle§é There are copious studies of civic education ghlsichool,
many of which attempt to assess the relationshepsden education and civic knowledge and
political attitudes in adulthood. Although theseys are only rough measures and subject to
considerable disagreement on some effects, themisgh evidence to draw some plausible,
tentative conclusions about a significant effectidfuse support for the Supreme Court. In
general, secondary education paints an extremeaiyiym picture of the Supreme Court, by

emphasizing that the Court protects individual tsgiind that Justices are above politics. Often

%5 James L. Gibsonpstitutional Legitimacy, Procedural Justice, andrpliance with Supreme Court Decisions: A
Question of Causality25 Law & Soc’y Rev. 631, 632-33 (1991). See dmmes L. Gibsort)nderstandings of
Justice: Institutional Legitimacy, Procedural Jutj and Political Toleranc&3 Law & Soc’y Rev. 469 (1989);
Tom R. Tyler and Kenneth Rasinki, Procedural Jastitstitutional Legitimacy and the Acceptance ofpOdpular
U.S. Supreme Court Decisions: A Reply to Gibsonl. 2% & Soc’y Rev. 621 (1991).
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the Court is depicted as part of a racist socidtgmit decidedPlessy v. Fergusomut then

redeemed itself iBrown v. Board of Educatioand continued on that path since then. This story

is true, but it simplifies the history of the Coartd diminishes criticism. More importantly, it is

a beneficial story because it helps establish énegption of the Supreme Court as legitimate.
While the exact statistical data varies from sttalgtudy, it is clear that the vast majority

of high school students takes at least one cigmgernment, history or social studies class by

graduatiort’ Although there is some evidence that the overality or quantity of this

education may have declinéii is highly likely most students are still recieig at least some

level of civics education while in high school. &wamine what was being taught about the

% SeeGregory A. Calderia & James L. Gibsdrhe Etiology of Public Support for the Supreme €6 Am. J.
Pol. Sci. 635, 658 (1992) (“basic political attiasdtoward the regime and its institutions reflectdfamental
political values acquired through socializationidgrchildhood”).

5" See, e.gMolly W. Andolina, Krista Jenkins, Cliff Zukin & &tt KeeterHabits from Home, Lessons from
School: Influences on Youth Civic Engagem86tRoL. Sci. & PoL. 275, 278 (2003) (“Nearly three-quarters (70%)
of current high school students took a courserémgired them to pay attention to government, foslitor national
issues in one of the two previous school year€&role HahnCitizenship Education: An Empirical Study of
Policy, Practices and Outcomezb O<FORD REV. OFEDUC. 231, 236 (1999) (More than 75 percent of U.Sdetis
take a course in “civics or government” before héghool graduation. “Additionally, virtually all gih school
students have at least one year of US historyitichtdes much political education.” (citing UI3eP T OFEDUC.,
NAT’L CTR. FOREDUC. STATISTICS, 1994HIGH SCHOOL TRANSCRIPTSSTUDY (1997))); MARY ELIZABETH
OUTWATER, THE EFFECT OFEDUCATION AND MEDIA COVERAGE ONPUBLIC OPINION OF THESUPREMECOURT AND
CONGRESS23 (2004) (“More than half of the fifty states ndate that students take at least one civics cdgfre
they can graduate 12th grade.” (citingNNETHW. TOLO, POLICY RESEARCHPROJECT ONCIVIC EDUC. POLICIES
AND PRACTICES THE CIVIC EDUCATION OF PUBLIC Y OUTH: FROM SATE POLICIES TOSCHOOL DISTRICT PRACTICES
(1999))).

®8 See, e.gWilliam A. Galston Civic Education and Political Participatiqr87 RoL. Sci. & PoL. 263, 264 (2004)
(“According to The Civic Mission of Schools, a rat@ational report cosponsored by Carnegie Corfmoratt New
York and the Center for Information and ResearciCiic Learning and Engagement (CIRCLE), most tgghool
civic education today comprises only a single goregnt course, compared to the three courses icsgivi
democracy, and government that were common umilf60s.”).
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Supreme Court in these courses, two studies loakéte textbooks used in the classroSs.
The books serve as important measures of the aluncbecause teachers are likely to use them
as primary sources of information and for curricnlstructure’’ with the textbooks used an
estimated 70 percent of class tifi&Reliance on textbooks is particularly likely besawa large
portion of teachers have limited experience or frtraining for teaching the civics subject
matter’? Both studies showed that the Supreme Court makesly a small portion of the
overall curricula, likely compounded by the facittspecific coverage of the Court is often
relegated to the end of courde.

Although the amount of Supreme Court coverageesdrom textbook to textbook and

from classroom to classroom, several themes cemigtappear to emerge and overlap. As to be

% Tom Donnelly,Popular Constitutionalism, Civic Education, and Si@ries We Tell Our Childrer118 YALE L.J.
948, 972 (2009) (“Among American scholars, [texbb@analysis] is a standard method for determiniregdontent
of classroom instruction.” (citing Richard C. Rertiyeatment of the Constitution in Civics and Goveznin
Textbooks in Teaching About the Constitution in eaa Secondary School®7, 107 (Howard D. Mehlinger ed.,
1981));STEPHENM. CALIENDO, TEACHERSMATTER: THE TROUBLE WITH LEAVING POLITICAL EDUCATION TO THE
COACHES62-63 (2000).

"0 «IM]ost school textbooks are the basis of ‘curtign planning, course organization and day-to-dagde
planning.” Donnelly,supranote 3, at 974 (citing Remgupranote 3, at 107). “[H]igh school teachers stillyrel
heavily upon textbooks for both homework assignmant the content of their classroom instructidd. at 972
(citing Remy,supranote 3, at 107).

"1 SeeDonnelly, supranote 3, at 974 (citing A/ID TYACK, SEEKING COMMON GROUND: PUBLIC SCHOOLS IN A
DIVERSESOCIETY 61 (2003)).

2 See, e.g.CALIENDO, supranote 4, at 3 (arguing that schools often assigieritad coaches” to teach social
studies because there seems to be an assumptiamlika biology or calculus, teaching civics cassequires no
specialized education); Donnelgypranote 3, at 974 (“Fewer than half of high schostdiy teachers majored or
minored in history. The result is that these potndyned instructors must lean heavily on the teatb-especially as
novices.” (citing DANE RAVITCH, THOMAS B. FORDHAM INST., A CONSUMERS GUIDE TO HIGH SCHOOL HISTORY
TEXTBOOKS 13 (2004) available athttp:// www.edexcellence.net/doc/Historytextbo®@sp6-04].pdf)). “In fact, it
has become almost cliché to suggest that manydulgbol social studies teachers are there becaheelsmeed
some place to put the coaches. The reality howeess not much differ from the lore.AQENDO, supranote 4, at
55.

30



expected, history textbooks emphasize the Suprewnet @s the final interpreter of the
Constitution’® Furthermore, the books do little to acknowledgedtichallenges to Supreme
Court authority” or to consider whether any of the challenges naethad any legitimate
bases’? Furthermore, during the past several decadesextieooks have continued to shift
closer to a view of Supreme Court judicial supreyraad away from alternative constitutional
interpretation views like popular constitutionali$fWhile the textbooks do discuss and

8

legitimate some “subtler and longer-term methodshefcking the Court,” such as judicial

nominations, including the Bork nominatiGhpther major public mobilizations against the

3 Sedd., at 59-62 (noting that while information about tBeurt may be included in discussions about the
Executive or Legislative branches, an official wnitthe Court is usually relegated to a “cursoxaw” near the
end of the class, if covered at all).

" Donnelly,supranote 3, at 982-845eealso CALIENDO, supranote 4, at 73.

> “Today’s textbooks consistently describe the Casrthe final interpreter of the Constitution,” Detly, supra
note 3, at 984, and only “a few of these incidéotpopular resistance to the Court] are consisténtluded in
contemporary textbooksid. at 985.

8 Only one contemporary textbook addresses the iofipeant of Justice Samuel Chase, with most largelyding
on Jefferson’s judiciary challengeshfarbury v. Madisonwhich culminates with “the establishment of judic
review and a celebration of this famous case.” ignsupranote 3, at 986-87. Accounts Wforcester v. Georgia
“depict a powerful President [Jackson] staring daywowerless Court for [the] evil purpose” of desphg Native
Americansld. at 988. Jackson’s veto of the Second Bank of thiged states appears in every contemporary
textbook, yet the books tend to focus on “Jackspeisonal background and ideological support ferdtammon
man,” focusing much less, if at all, on Jacksomsstitutional claimsld. at 990-91. “President Franklin D.
Roosevelt's ‘court-packing’ scheme is mentioneéWsry contemporary textbook. Roosevelt mostly ee®fgom
this episode as an overly political President naftiing to subvert the independence of the Court[and] [e]very
contemporary account questions the legitimacy eslent Roosevelt’'s motivedd. at 992.

" See idat 982-994 (noting a gradual shift toward judisiapremacy through accounts of several major Suprem
Court decisions reported consistently in textbooks)

®1d. at 994.

" See idat 996-97.

31



Court’s authority are often either underemphagiZzedvilified.?* Ultimately, the “Marbury
myth” of judicial supremacy seems to appear coestht in contemporary textbooRs.

Another theme consistently appearing in the disions about the Court is its role
regarding race, civil rights, and liberti&Donnelly noted that after combining the Court-teta
content data from the eleven history textbooksyaeal, 67.3 total pages — 43.2% of the Court-
focused content — featured race. This includedudsions of segregation and desegregation
(26.2% of content), slavery (9% of content) andraétive action (8% of contentf.Not
surprisingly, three of the six cases appearindlialaven textbooks werBrown v. Board of
Education® Dred Scott v. Sandfoff andPlessy v. FergusgH with the books “provid[ing] a

redemptive narrative arc, as the Court moves freinfarcing slavery and racism in American

8 See idat 995-996 (noting that the books illustrate tisatial movements often converge around controgkrsi
Court decisions” like Roe v. Wade, thus lendingztignition and legitimacy to these forms of normtestation.”).
81 See idat 997-999. The Southern reaction to Brown is tilearest, most consistent, and most fully developed
account of social mobilization in our contemportaytbooks.”ld. at 997. “What emerges from the account of
Brown is the image of a heroic (and redeemed)litmitied, Court — largely unable to quell the fireracist
resistance.ld. at 998.

82 See id. at 982-984. Some textbooks literally define jimliceview as judicial supremaci. at 982 “For instance,
one textbook defines ‘judicial review’ as ‘[t]helecof the Supreme Court as the final authoritylemmeaning of
the Constitution.” (citing KKNNETHJANDA, JEFFREYM. BERRY & JERRY GOLDMAN, THE CHALLENGE OF
DEMOCRACY: GOVERNMENT INAMERICA 321 (1994)ld. Another says, “The Court, and not Congress, is the
interpreter of the Constitutionltl. at 982 (citing GRALD A. DANZER ET AL., THE AMERICANS 207 (2007)). Another
asserted, “Of the greatest significance to theonatias whether the Supreme Court had the powezdiack a law
of the land unconstitutional,” and Chief Justicerhall “answered that question with a resoundipgch-making
Yes!” Id. at 983 (citing NIEL J.BOORSTIN& BROOKSMATHER KELLEY, A HISTORY OF THEUNITED STATES 191
(2005);see alsoNILLIAM DEVERELL & DEBORAH GRAY WHITE, UNITED STATESHISTORY 269 (2007) (“[Marbury]
established the Court as the final authority onGbestitution.”); #SUSGARCIA ET AL., CREATING AMERICA: A
HISTORY OF THEUNITED STATES 317 (2007) (“[Marbury] states that the Supreme€bas the final say in
interpreting the Constitution.”)).

8 Seeid.at 977 (“Not surprisingly, race plays a centmérin the Court's story.”).

#1d. at 978.

8347 U.S. 483 (1954).

860 U.S. 393 (1857).
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society to pioneering equal rights for African Aricans.”® In a broader context, the Court is
regularly credited as “the defender of the Consitituand guarantor of rights and liberti&s.”
Finally, the Court is portrayed in a mythical, e and, arguably, less realistic fashion
than the other branches of government. “[T]he Cewmar-anointed status is reinforced by the
assertion that justices are not subject to the saessures (and potential evils) as
‘politicians.”*° Unlike other politicians, justices are said totéirpret” or “appy” the law, not
“make” it.>* And the process is different, because unlike etépbliticians — whom high
schoolers have been taught are pressured by intgmegs, the electorate, other officials, party
leaders, and other forces — students are told, hexyvéhat the process by which Supreme Court
justices make decisions is more ‘rational,’ sirteeytare ‘insulated’ from such pressura.”
Furthermore, the Court’s secrecy is also emphasleading Stephen Caliendo to note, “If part

of the Court’s legitimacy is perpetuated by its teyg, high school Government text books are

87163 U.S. 537 (1896).

8 Donnelly,supranote 3, at 978. “It is important to note that ttésonical [redemptive race relations] narrative
only emerges in the 1960s and early 1970s, in tdeevof theBrowndecision.”ld. at 979.Dred ScotiandPlessy
have, over time, emerged as “constitutional sih,at 979-81, whereas the CourtBrownis characterized as
heroic, often in stark contrast to the “evil Southbacklash.,id. at 981-82.

89 CALIENDO, supranote 4, at 66. “Students primarily learn about@geirt in high school Government class
through applied material about the Constitutioe, Bill of Rights, and other civil liberties and hig.” Id. at 59.
“The very fact most teachers cover the Court prilpduring the individual rights sections suggesiat the Court
is being portrayed as the guarantor of rightd.’at 62. Similarly, in her analysis of five widelged college-level
texbooks, Outwater found that “the most obviougedénce in the treatment of [Congress and the Supre
Court] . . . is that the courts are painted agigfenders of democracy and freedom much more tbag/€ss is.”
OUTWATER, supranote 58, at 26.

% CALIENDO, supranote 4, at 74.

oL1d. at 74.

21d.

33



contributing greatly to the Court’s objectiv& And while books may emphasize the political
nature of the Court by focusing on its central ialshaping public policy regarding civil rights
and libertie€* and by briefly describing the preferred ideologynalividual justices’ “most
books . . . do not focus on the political naturéhef Court’s actions® and point out that the
Justices are not ordinary politiciatisThe final message is that Justices “are inhergulijical
beings, but they are not supposed to be, so theyeiything they can to isolate themselves
from the public and political pressure to maintdieir independence’® Since the Supreme
Court’s legitimacy depends on its non-politicalurat this type of narrative in high school is
particularly important.

It is difficult to assess the effect of this typleeducation on the students’ attitudes toward

the courts? Part of the difficulty stems from the use of sywef self-reported attitudes by the

% |d. at 75 (“Students must ask themselves, ‘Why mustittanch operate in such secrecy when the other tw
branches are so visible?’ The suggested answeieisnible importance of the Court’s work and the ltesy
necessity for the Court to be removed from thesenilthe public.”).

% Sedd. at 76.

% Sedd. at 76-77.

%®1d. at 76

71d. at 79.

%d.

% Some commentators conclude that‘[s]ocializatidmosars have provided evidence that civic trainimg i
adolescence can influence adult behaviSeeMolly W. Andolina et al.supranote , at 275 (citing®eDI.
GREENSTEIN CHILDREN AND POLITICS (1965); HESS& TORNEY, supranote 97; RuL DAWSON& KENNETH
PREWITT, POLITICAL SOCIALIZATION (1969); ASTON & DENNIS, supranote 80);seg e.g.,Greg A. Caldeira,
Children’s Images of the Supreme Court: A Prelimynislapping,11 LAw & SoC'y Rev. 851. Molly Andolina, et
al., found a “slight plurality” of high school stedts reported that their civics course or coursesah“positive
impact on them,” with 48% reporting an increaseterest about “politics and national issues” assallt.See
Molly W. Andolina, supra at 275eeDonnelly, supra note at 966-967. However, 41%efstudents surveyed
reported their courses had “no impact” on theimwg®n politics and national issues, while anot®érs&id their
interest actually decreased. According to Lee Ehrdaspite the overwhelming exposure to civics cemitsy high
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students themselves. There seems to be a conshosguesjer, that high school educators provide
important information about the courts. For exampie Ehman, whose research indicates that
“the typical civics and government courses . o] Jitle to modify political attitudes>® still
maintains that “the main weight of the availablédemce seems to point to the school as an
important, if not the most important sourcepofitical informationfor secondary school-age
youth in the United States® Stephen Caliendo argues that “it is safe to ssertfiat we hear
more about the Court during our formal politicaliedtion than at any other time in our livé&”
There are several likely reasons for this. Fitet, Court receives relatively little media attention

compared to other government institutidfslt often receives its most attention during irregu

confirmation hearings, which focus on individuattjges, not the institution itself. Its decisions

school students, “it is clear that the civics angegnment curriculum itself is impotent in the pickl socialization
of attitudes. Ehmarsupranote , at 103.

190 Ehman supranote , at 103 (emphasis added).

1011d. at 101, 103. Compared to other factors such a#yfamd the media, schooling is an important adent
transmitting political information to youth aimgcreases in importance from grade school to higiosl. Id.at 112
(emphasis added). “That schooling is relatively enonportant in influencing political knowledge thpalitical
attitudes and beliefs should not be surprising. tMdsicators would support the contention that studgitudes and
beliefs should be built on a solid knowledge base, the school curriculum is oriented toward pringdhat
knowledge than fostering particular attitudds.”at 113.

192 CALIENDO, supranote , at 69.

19335edd. at 14 (noting despite an increase in Court covetagwever, the American public is not exactly
inundated with stories about the Court”); BarryeldmanMediated Popular Constitutionalisi01 McH. L. Rev.
2596, 2621-22 (2003) (during a study measuringatheunt of coverage of Supreme Court decisions.ihd@tis in
1989, only one-quarter of the 144 Court decisiorsevcovered by any network, and only 16 cases a@rered on
all three networks” (citing GARLESH. FRANKLIN & LIANE C.KOSAKI, MEDIA, KNOWLEDGE, AND PUBLIC
EVALUATIONS OF THE SUPREMECOURT, IN CONTEMPLATING COURTS(Lee Epstein ed. 1995)); Jeffery J. Mondak,
Policy Legitimacy and the Supreme Court: The Saiatel Contexts of LegitimatipA7 PoL. RES. Q. 675, 678
(1994) (“Many Supreme Court decisions receive maliattention from news media, and numerous otHergs!
are ignored entirely. Conversely a small portiomhaf Court’s actions generate extensive media egeer. . .
Between those extremes are Supreme Court rulimgévirg moderate attention from news media. Margisiens
gain front-page coverage from newspapers, butveditile or no subsequent media attention."YT@ATER, supra
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often go relatively unnoticed, with controversiakisions being the exception, not the noffh,
and often laypersons, if not the news media, aeblento understand, let alone remember the
holdings*®® Furthermore, the Court usually intentionally lisits biggest decisions to the end of
its term?% And finally, the individual members of the Couately criticize each other
publicallyX®” This is quite contrary to the President or Corgjrehich receives regular media
attention and constantly engages in open debatpensdnal attacks.

Caliendo proposes that because of this lack of aealverage and publicity, knowledge
about the Court — which we essentially get onlyrfrechoot®® — goes largely unchallenged.
“Since people talk about what is in the news, ungkely that people are getting much
information about the Court through interpersomahmunication.**® Generally our political
attitudes learned in school are challenged regutarbughout life because “politics is all around

us,”%and thus our attitudes adjust or reinforce asnoeenter new challenges and

note 1, at 34 (“There have been numerous findinggasting the Supreme Court receives considerabytbtal
[media] coverage than the other branches.”).

104 seeMondak,supranote , at 678.

195 SeeFriedmansupranote , at 2632 (noting members of the mass poffén cannot understand the content of
Court opinions and thus know little more than wihat media or “opinion leaders” tell them, and etheam,
decisions are often obscure and complicated).

198 sedd. at 2631 (“[T]he Court's scheduling practices kéegff the public radar except in rare bursts. Taurt
hands down most of its decisions in a fairly corspeal period of time, and typically many of the numsttroversial
come down in the last couple of weeks in the term.”

197 SeeOUTWATER, supranote , at 37 (“Supreme Court justices do not pigudie in public debate and only rarely
blatantly criticize their colleagues in public (@ast not by name)); Petrickpranote , ab (“[The Court’s] inner
bickerings are generally kept secret . . . .").

198 CALIENDO, supranote 4, at 18-19 (“Any direct information abougtGourt however, will be learned at school —
more specifically in the high school civics or Aean Government course.”).

1994, at 68-69.

1014, at 3.
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situations:** However, while this is true for more “salient pigial institutions, actors, and
issues**? political socialization in high school is a likelgredictor of political attitudes that are
out of the mainstream of political discourse (sasHatent support for political institutions,
especially an institution as invisible as the Cgurt . In other words, we have to be thinking
about [the Court] in order to change our minds afitdd* Therefore, if the knowledge learned
in high school classes about the Court is relatiliglited and generally portrays the Court as a
guardian of individual rights, a racial liberatand the ultimate arbiter of the Constitution, and
this knowledge proceeds to go unchallenged, ibtssarprising to see the public generally
showing higher levels of diffuse support for theud** Caldeira and Gibson found that “basic
political values — especially orientation towatoklity and social order — strongly predict
attitudes toward the Supreme Court” and they “foocochmitment to social order quite strongly

reflected basic attributes of personality, whicegumably, are acquired early in life and which

id. at 13.

112 |d

1314, at 3.

4 \Whether schools “actively” instill students withimdes about the Supreme Court or “passivelytheasic
information which goes relatively unchallengedsilikely that schools play a role in long-standjmgplic
perception of the Court. The textbooks tell a catesit and clear story about the Court — perhap®raaen more
consistent by the decrease in nuance in the tektrenlack of attention paid to the Courts in tyy@dal curriculum.
This is likely why when Caliendo asked studentshaut providing any options to chose from, “to naone
institution they felt best protects their rightthe Supreme Court “was listed by over half the shisl who gave
answersld. at 86 (emphasis added) (“The Supreme Court wtedliby half of the students who gave answers and
nearly 40 percent of all students surveyed.”) Sirhjl 67 percent of students surveyed “believed jirtices are
not politicians.”ld. at 47 (noting that even in the class with the negatcal (or realistic) views about Supreme
Court Justices, 46% of the students did not labsgtides as “politicians”).
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persist with minimal changé?® As Caliendo noted, “If the goal of the schoolsblpuior private,
is to maintain support and legitimacy for the @rigtpolitical structure in this county, then the
drafters of the goals should take comfort in theekation that U.S. schools are doing precisely
that.”

B. The Importance of Symbolism and Ceremony

The symbols and rituals of the courts are impontamtinders of the special role played
by courts in society. These are attributes of tsotlmat remind everyone, including those who
have little interest in judicial proceedings, thia courts are different from the other, political
branches of government. In this way, they enhéimegerceived legitimacy of the courts.

Throughout all of humankind, people have used sysnéad rituals to denote
importance:’’ Courthouses are often impressive buildings, btitle and out. Judges wear
robes and sit on daises above the people. Hiatamords are used to begin judicial
proceedings; frequently legal jargon is used thhoug a hearing or trial. Legal argumentation

and decisionmaking involve an openly distinctive &mrmal methodology, which relies on an

115 Caldeira & Gibsonsupranote , at 658 (“Our findings strongly support [that] basic attitudes toward the
regime and its institutions reflect fundamentaitpal values acquired through socialization duréigidhood.”);
seealsoJames L. Gibsorinstitutional Legitimacy, Procedural Justice, andr@pliance with Supreme Court
Decisions: A Question of Causali3s L.& SoC'y Rev. 631, 633 (1991) (“I consider it far more likehat views
on the legitimacy of an institution reflect childitbsocialization experiences and fundamental palitialues as
well as accumulated satisfaction or dissatisfactiih the institution's policy outputs.”).

18 CaLIENDO, supranote , at 112. Caliendo also notes that noneefahchers he observed “introduced material
that challenged the existing political structurdgha U.S. government in my presence, nor did thaiyncin their
interviews to do so.ld. at 111. “If progressives are concerned aboutyktem-reinforcing nature of American
political (civic) education, this study will do rfohg to alleviate their concerndd.
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application of statutes and precedent in a seemmgyitral manner-*® Nearly everyone knows
this, even those who have never been in a courtaramad an opinion, from education,
television, movies, or other forms of media. Mampple speak to a judge in ordinary life by
using the title “judge” rather than a first nam€. All of these characteristics not only show that
the judiciary plays a very important role in sogjdiut also that it is different from the other
branches of government. This reinforces the b#tiaf judges are not political and supports a
perception of legitimacy.

Gibson and Caldeira explain this effect on ther8ume Court as follows:

[J]udicial symbols proliferate—in part becausessliand interest groups
realize the power of such symbols and attempt toipodate them—so it
is impossible for attentive citizens to avoid exjpesto them. These
symbols, judicial robes, the use of “your honoxge the temple-like
Supreme Court building—teach a particular lessdine court is
different. The theory posits that exposure totiegzing judicial symbols
reinforces the process of distinguishing courtsifither political
institutions. Citizens do not naturally differeate between the judiciary
and other branches of government; that courtspeeia and different
must be learned. The message taught by these fobyuelicial symbols
is that “courts are different,” and owing to thesierences the judiciary
deserves more respect, deference, and obediencheiinlegitimacy-*°

17 Cite to Radcliffe — Brown and other anthropoldgjiee ceremonial customs and social values.]

18 political scientists have referred to a “myth eddlity” as “the belief that judicial decisions dr@sed on
autonomous legal principles [and] that cases ac&ldé by application of legal rules formulated apglied
through a politically and philosophically neutrabpess of legal reasoning.” John M. Scheb Il & it Lyons,
The Myth of Legality and Public Evaluation of thgp&me Court81 SCIAL SCIENCEQUARTERLY 929 (2000). See
James L. Gibson & Gregory A. Caldeifzonfirmation Politics and The Legitimacy of the IUSBpreme Court:
Institutional Loyalty, Positivity Bias, and the #liNomination 53 Am. J.PoL. Sci. 139, 142 (2009).

119 SeeMichael J. PetrickThe Supreme Court and Authority AcceptardeW. Pol. Q. 5, 18 (1968) (noting that
Jerome Hall observed that deference is “paid tgutige even when he is outside the courtroom aamiicl
ordinary attire,” quoting Jerome HaMuthority and Lawin AUTHORITY, 65 (Carl J. Friedrich, ed. 1958)).

120 3ames L. Gibson & Gregory A. Caldeira, SupremerCdaminations, Legitimacy Theory, and the American
Public: Dynamic Test of the Theory of PositivityaBj July 18, 2007, at 6.
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Many other commentators have noted the importahsgrobols and rituals to the courts.
For example, Murray Edelman has written that thiglipus likely to be sensitive to the setting in
which a political act occurs and consequently jutihgeact in relation to that settintf”
Edelman describes the Court’s setting as similar‘tmeeting of the tribal elders [which] calls
up an atmosphere in which some measure of suspeoisindividual criticism and considerable
credibility are regarded as appropriate respordas.is at least relatively true, as compared to
what is appropriate in response to legislative on@essional acts:** Similary, Michael Petrick
believes that “the Supreme Court, amidst a setfrdignity and somberness which other
branches of American government so often seentlg &an pursue activities and promote
policies which other agencies practicably canfot. Alpheus Mason noted that at the same time
the Court justices became “high-level politiciaasid flexed their policy-making muscles
beginning around 1898 there was a “marked rise in the use of rolf8sind the Constitution
was removed from a closet at the State Departmrehpkaced on public view?® Chief Justice

Taft observed that robes should be worn not onhyisoesses “should be properly advised that

121 MURRAY EDELMAN, THE SYMBOLIC USES OFPOLITICS 95 (1964) SeeMichael J. Petricksupranote |, at 15.

122 Edelmansupranote __, at 108keeMichael J. Petricksupranote , at 15-16.

123|d. at 16. Similarly, Alpheus Mason concludes that ‘éxioans find in the Supreme Court a sense of sgaunt
unlike that instilled by the British Crown. Ninedok-robed Justices conjure up the image of eqstitpiunder law,
saving us from both the tyranny of the multitudd #me arrogance of personal government.” Alpheusnids
Mason,Myth and Reality in Supreme Court Decisiofi® VA. L. REv. 1385, 1386 (1962).

124 Mason,supranote 7, at 1392.

1251d. (citing Jerome Frankhe Cult of the Roh&ATURDAY REV. LIT., Oct. 13, 1945, at 18) JEROMEFRANK,
COURTS ONTRIAL 245 (1949)).
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the function performed is one different from, anghler, than that which a man discharges as a
citizen in the ordinary walks of life; but also,ander to impress the judge himself with the
constant consciousness that he is a high-prigbeitemple of justice and is surrounded by

obligations of a sacred charactéf”

C. The Educated and Interested Court Observers

There are people who are not legal professiondlstiluare knowledgeable about the
Supreme Court and interested in its work. Theswa of the Court differ from others, as shown
by the surveys described in the next section.dthteon, because they are so knowledgeable,
their opinions are affected by both the decisiand @asoning of the Court. The last part of the
Article examines aspects of the judicial process tlan affect their perception of the legitimacy
of the Supreme Court. These people have an infkien the public’s perception of legitimacy
that extends beyond their number in society. Sohtkese educated and interested court
observers influence others because their views@ead by the media and also because some of

them are members of the media itséff.If these commentators support or attack a detisio

12614, (citing JOHN FRANKLIN JAMESON, AN INTRODUCTION TO THESTUDY OF THE CONSTITUTIONAL AND POLITICAL
HISTORY OF THESTATES 5 (1886)).

127|d. at 1396 (quoting AFT, PRESENTDAY PROBLEMS 63-64 (1908))

128 5ee e.g., Michael L. Wells “Sociological Legitimacy” in Supreme Court Opimis 64 Wash. & Lee L. Rev.
1011, 1031-1032 (“But the general public is perhthgsleast important part of the immediate audidocgudicial
decisions. A more important segment of that augieand one that will ultimately influence publititades as
well, consists of dissenting Justices, opinion &gadand constitutional theorists. These elitepajoattention to
reasons awell as results. Their reactions to the Court viillturn, have a significant bearing on the atititsi of the
public at large.”)
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claim that the Court has been activist or acteddssly, their opinions may well influence
others. Their views may affect the public’s petmapof the appropriateness of a particular
Court opinion, that is, the specific support of @&urt, but this Article is concerned about their
influence on the diffuse support for the Supremear€Cand the courts in general.

Surveys of public perception of the Court reintothie notion that educated and
interested court observers are different than argiobservers and that increased education
affects diffuse support for the Supreme Court.d€ah and Gibson found that “[aJmong opinion
leaders:®® support for the Court depends heavily upon theepglositions of the individual. . . .
That is, for many of these respondeuiffusesupport behaves as if it wespecificsupport.**°
Corroborating this finding, Friedman noted, “Numg&tudies suggest that among elites, the
politically active, whatever one may call them]ugport for the Court . . . [is] also very closely
correlated with their approval of specific courtidéons.”3! A study by Franklin and Kosaki

found that when looking at respondents’ knowledgeuathe 1989 Rehnquist Court and their

own levels of conservatism, liberals unaware ofG@oart’s activity rated the Court just higher

129 Gregory A. Caldeira & James L. Gibsdrthe Etiology of Public for the Supreme Co@& Av. J.PoL. Sci. 635,
655 n.16 (1992) (“To identify ‘opinion leaders,” weave used an item that asked the respondentdfotiad asked
him or her for opinions about politics: ‘How oftether people ask your opinions about political evat?’ For most
white sample (48%) the answer was ‘hardly everlyGQtightly less than 10% reported that people yveften’
asked their opinions (the remaining 42% responbatithey are asked their views ‘only sometimes’).”)

13014, at 656 (emphasis in original).

131 Barry FriedmanMediated Popular Constitutionalisri01 McH. L. REv. 2596, 2618 (2003) (quoting David
Adamany & Joel B. GrossmaSupport for the Supreme Court as a National Pdlitaker, 5 LAw AND PoL’Y Q.
405, 408 (1983)).
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on a “feeling thermometer” than similarly situamshservative$? However, the most “fully
informed” conservative respondents rated the Gouth higher while liberals’ ratings
dropped-*® This led Friedman to propose, “Depending on whatGourt is doing, to know the
Court may well be to love or hate it. Diffuse sugipnay well evaporate!®* Furthermore,
although not directly related to elite status, én@an noted evidence that “when members of the
public care about what the Court is doing, spedafipport is more likely to merge with diffuse
support.**°

Another theory is that members of the educatedipabtually demonstrate higher levels
of diffuse support for the Court than the genetadliz.**® In a way, this makes sense, because
although these people should be more aware of thiet’€ shortcomings, “[p]olitical activism

increases support because those who engage inactorigy receive more effective socialization

to norms that tend to legitimize existing politiastitutions.**’ Through their analysis of

1321d. at 2619 (noting “unknowing conservatives” rateel @ourt below 50 while “unknowing liberals” rateubt
Court “just above it” (citing Charles H. Franklinl&iane C. KosakiMedia, Knowledge, and Public Evaluations of
the Supreme Court, IBONTEMPLATING COURTS352-75 (Lee Epstein ed., 1995))).
133 Friedmansupranote 3, at 2619 (“Yet among the most fully infodneonservatives rated the Court well over
173%, while liberals dropped below 50.” (citing Fréink& Kosaki, supranote 4, at 371)).

Id.
1351d. (citing Caldeira & Gibsonsupranote 1, at 644; Adamany & Grossmanpranote 3, at 423-24; Valerie J.
Hoekstra,The Supreme Court and Local Public Opini®d Av. PoL. Sci. REv. 89, 97-100 (2000)).
136 Caldeira & Gibsonsupranote 1, at 649 (“One of the best substantiatedfsegpotheses in research on the
origins of diffuse support concerns the effect alitical information, elite status, and activismrhoge who are more
knowledgeable, more ‘elite,” and more active iniied generally show more support for the SupreroarC’
(citing WALTER F. MURPHY, JOSEPHT ANENHAUS & DANIEL KASTNER, PUBLIC EVALUATIONS OF CONSTITUTIONAL
COURTS ALTERNATIVE EXPLANATIONS (1973); Adamany & Grossmasiipranote 3; Walter F. Murphy & Joseph
TanenhausThe Supreme Court and Its Elite Publics: A PreliaminReport,Presented at the meeting of the Int’l
Pol. Sci. Ass’n, Munich (1970)).
1371d. (citing PaUL M. SNIDERMAN, PERSONALITY AND DEMOCRATIC POLITICS (1975)).
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diffuse support, Caldeira and Gibson found “a srdaéct effect of educational level on support
for the Court: the more highly educated provide ersupport.**® Similarly, Caliendo noted,
“Confidence [in the Court] is generally greatera® increases his or her level of education.”
Handlberg and Maddox noted that “the more edudadeldmore trust in the Court due to their
ability to ‘observe and assess the Court with asti@ more generalized frame of referen¢®.”
These findings illustrate two major differencedanels of Supreme Court support
between the general populace and educated segaiehéspopulation: support by the educated
observers seems to hinge more on actual Courtidesisr actions, thus behaving more like
specific support, yet they also appear to generairgre the Court more. This seemingly
presents a paradox. However, in using data fronGtbreeral Social Survey$: Caliendo argued
that the two findings may coexist, at least regagdiducation. When charting those with “twelve

years of school or fewer,” “up to 4 years of coi¢gand with “more than 4 years of college”
from 1973 to 1998 “there is considerably more fluctuation in supgortthe Court among the

most highly educated in the sampt&¥This increased fluctuation likely illustrates Ceita and

1%81d. at 653.

139 STEPHENM. CALIENDO, TEACHERSMATTER: THE TROUBLE WITHLEAVING POLITICAL EDUCATION TO THE
COACHES 38 (2000).

1404, (citing Roger Handberg & William S. MadddRublic Support for the Supreme Court in the 19706 Av.
PoL. Q. 333, 345 (1982)).

1411d. at 25 (citing AMES A. DAVIS & TOM W. SMITH, NATIONAL OPINION RESEARCHCENTER, GENERAL SOCIAL
SURVEYS, 1972-1998 (1998)).

1421d. at 42 Figure 3.11

31d. at 38.
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Gibson’s “opinion leader” finding** Yet, a higher percentage of those with “more thaears
of college” or “up to 4 years of collegalwayshad a “great deal of confidence” in the Court
than those with “12 years of school or fewer,” &mibre than 4 years of college” usually
outpaced “up to 4 years of collegé>Therefore, perhaps even if support for the Coyrt b
members of the educated public is more suscepbltbange due to Court actions and policy
preference, as a whole, they may continue to H@dXourt in higher esteem.

This seems somewhat unsurprising if we assume thosé knowledgeable about, or
interested in, the Court likely include academpadijticians, businesspeople, law enforcement
officials and others who are also likely to eithise or rely upon the Court or take a greater
interest in its dealings. Perhaps this explaine€adindings that “the social strata most likely
to mythify the Court are also the strata most {ikel be familiar with its controversial
decisions.**® Similarly, those “most knowledgeable about judidiecisions are most rather than
least likely to mythify the Court; and as knowledggity declines, mythifying declines instead
of rising.”*’

Il. Actions that Politicize the Court and Undertigitimacy

1441d. at 38 (“These ‘opinion leaders’ are perhapsCaldeira and Gibson . . . found, most likelyvaleate the

Court based on its decisions.” (citing Caldeira &$&n,supranote 1)).
145 CALIENDO, supranote 21, at 42 Figure 3.11.

146 Caseysupranote 12, at 407.

471d. at 408.
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Next to corruption and bias, nothing can underntigelegitimacy of courts more than a
perception that courts are acting politically. pleexpect that courts apply, not make, the law.
Educated and interested observers of the courescekipat courts apply the constitution, statutes,
and case law consistent with accepted rules otijeidilecisionmaking?® Richard Fallon labels
this “legal legitimacy.**® However, anyone educated about courts knowdlikat is a degree
of “making” the law in many lawsuits. Trial cosrand lower level appellate courts, who do
most of the work of the legal system, are the |bksly to appear to be acting politically. The
vast majority of their cases do not involve con&iial social issues; plus their opinions are
relatively invisible, even to interested obsernarthe courts. It is the controversial decisiogs b
the Supreme Court that are most likely to leaddors of illegitimacy. Those are relatively few
in number, however, so their effect on public attés toward the courts is limited.

It may be that “political” decisions by the Supee@ourt have less impact than many
believe. A number of commentators have persuasargjued that what matters to sociological
legitimacy is the outcome of a case, much more thameasoning. For example, Michael
Klarman has suggested “that history’s verdict @uareme Court ruling depends more on

whether public opinion ultimately supports the ame than on the quality of the legal reasoning

148 See, e.g., Michael Wells, “Sociological Legitimaay Supreme Court Opinion, 64 Wash. & Lee L. R&911,
1031-33 (2007).

149 Richard H. Fallon, Jr., Legitimacy and the Comsiiin, 118 Harv. L. Rev. 1787, 1794-1795, 1819 80(Legal
legitimacy “suggests that a court (1) had lawfulvpoto decide the case or issue before it; (2)ingl so, rested its
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or the craftsmanship of the Court’s opinidi® Identifying eight aspects of a Supreme Court
decision®® Klarman concludes that only a relatively small temof decisions over the life of
the Supreme Court have had a significant negatigact on the Court’s reputation.

The Supreme Court’s opinion Bush v. Gorg>? the case in which it stopped the recount
of ballots following the disputed presidential ¢len in Florida, is a good example of a case in
which public attitudes were not harmed by an opirttmat the vast majority of legal scholars
considered to be illegitimafg® Notwithstanding this deep criticism of the readsgrof the
majority, surveys surprisingly showed that publipgort for the Court actually increased in the
aftermath of that decision, as discussed aBisvét may be that the surveys sampled many more

people who did not understand or care about treoreag of the Court in that case, or even

decision only on considerations that it had lavpfolver to take into account or that it could readbnbelieve that
it had lawful power to weigh; and (3) reached atcome that fell within the bounds of reasonablalégdgment.”)
150 Michael J. Klarman, Bush v. Gore Through the Leh€onstitutional History, 89 Calif. L. Rev. 1721722
(2001).See alsMichael L. Wells, “Sociological Legitimacy” in Sugme Court Opinions, 64 Wash. & Lee L. Rev.
1011, 1031 (2007).

151 Klarman identifies these factors as affectingdbeision’s long-term impact on the Court’s reputati(1) the
popularity of the decision, which he sees as thimtjple variable”; (2) the intensity of public ganent; (3) the
perception by opponents that the decision willaplemented rather than evaded or nullified; (4)rtHative power
of the constituencies supporting and opposing dwisibn; (5) the likelihood that the issue involvedhe case will
quickly become obsolete; (6) changes in public igpitin the years following the decision; (7) thepopgunity for
the Court to adjust its decision in later cases; @) the impact of the decision in the contexotbfer related
decisionsld at 1748.

152531 U.S. 98 (2000).

153 For example, 673 law professors signed a statethanasserts that “the Supreme Court has tarnighiesvn
legitimacy” by its decision iBBush v. GoreMargaret Jane Radin, Can the Rule of Law SurBiwvgh v. Gore? in
Bush v. Gore: The Question of Legitimacy (Bruce égkan ed., 2002), at 110, 113. See, e.g., RichaFhlon,
Jr., 118 Harv. L. Rev. 1787, 1816-1817 (200Bush v. Gorattracted a swarm of allegations of illegitimagy.”
Michael J. Klarman, Bush v. Gore Through the Leh€anstitutional History, 89 Calif. L. Rev. 1721723 (2001)
(“it will be difficult to find neutral and detachddwyers who believe th&ush v. Goravas ‘grounded truly in
principle’ or ‘in the language or design of the Gtitution rather than in the conservative Justipestisan
preference for George W. Bush in the 2000 presidlegiection.”).

154 See text accompanying notes  supra.
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knew much about the issues, than educated anésteerobservers of the Court. But even for
the latter, it is understandable if they did n@withe decision as a serious blow to the
legitimacy of the Supreme Court. First, there wemreugh legal scholars, albeit a small
minority, who supported the decision as justifigdelstablished legal principles that educated
court observers could assume that the Court dicetoas politically as some saff. At least
the educated public, and even legal professiora@lspecializing in constitutional or election
law, could have been confused by the disagreenaemimg the scholars® In addition, as
Michael Klarman noted in 2001, the effect of theidi®en would last for only four years, the
presidential term involved in the litigation. Heote: “[Alfter a brief four years has passed,
Bush v. Goreavill become an unhappy memory rather than a cabgtétant. ThusBushseems
unlikely to harm the Court’s standing very muc¢f’”Ironically, the tragedy of 9/11 moved

everyone’s concerns onto terrorism &ubsh v. Gorejuickly vanished into the night®

155 3Seee.g., Richard A. Posner, Breaking the Deadlotie Z0O00 Election, The Constitution, and the Courts
(2001); Charles Fried, An Unreasonable ReactiamR®asonable Decision, in Bush v. Gore: The Questio
Legitimacy (Bruce Ackerman ed., 2002), at 3.

156 Michael Klarman has noted that people have a teryd® believe the Supreme Court when it statetsctyaain
law and cases lead it to reach a particular coimiud/ichael J. Klarman, supra note , at 1731 &2@01) (“The
Supreme Court enjoys such immense prestige thatth@usion by a majority of justices that ‘X’ isyaod legal
argument almost conclusively proves it to be s0.”)

571d. at 1764.

158 Although very few people pay much attenttorBush v. Gor¢hese days, the tremendous and lasting impact of
the decision was not foreseeable when the Cowatlrinl December 2000, nor even when Klarman wro20D1. If
a recount had resulted in Gore’s election, whiclmyr@mmentators believed to be likely, there wowtl have
been a war in Iraqg, 100,000s of people would ngttdied, and the budget deficit would be trillidess than it is
now.
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There are other reasons that make it less likelyttie courts will be considered to be
political actors and hence support judicial legaoy. Many of these can be categorized as
restraint and respect among the branches of goveiam

When Harry Edwards, the former Chief Judge of th@.[Tircuit, was asked by Chinese
judges in 1997 how to create an independent jugieiose rulings will be enforced by the
executive branch, he answered:

| told them, in no uncertain terms, tisa&if-restrainthas been a crucial key
to the success of the judiciary in the United Stateestablishing the
enforceability of its decisions. | described tloenparatively weak position of the
U.S. judiciary should the executive or legislatbranches of the government
choose to ignore our judgments. And | explained tur courts have been
careful to adhere to the limits placed on theihatity by the Constitution and
have developed policies of restraint and deferémaeminimize conflicts with
the other branches.

One important feature of this account of judicralependence and self-
restraint is that it issynamic For enforceability to emerge, judges over time
must collectively develop the habit of self-regttaiAnd the executive and
legislative branches need to develop, over time htibit of obeying judicial
judgments. The other branches will only develaplibbit of obedience if they
accept the constitutional legitimacy of judiciatian. Self-restraint helps build
up the courts’ constitutional legitimacy over tinadong with other elements of
judicial decisionmaking, like following the rule &fw and adhering to binding
precedent. Over time, self-restraint by judgedriomtes to a practice of
enforcing judicial judgments. As this practice b@es entrenched, the judiciary
achieves real independence. Once judicial indegrarelcomes into being,
however, it needs to be guarded and protectedcidliself-restraint therefore
helps both to generate and to preserve judiciapeddence’®®

A. Restraint by the Courts

19 Harry T. Edwards, Judicial Norms: A Judge’s Pecsipe, in Norms and the Law, John N. Drobak, e8Q,232
(20086).
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The Supreme Court has only so much political chpiii the public. If controversial
decisions erode that capital too much, it will umdiee the Court’s diffuse support and therefore
its legitimacy. Many legal scholars have emphakthe ways that the Court throughout its
history has been a product of contemporary politca social views® This helps with the
timing of potential controversial decisions. Coasted by contemporary views, the Court
seldom acts without significant support by the pedpr its decisions. For example, the
foundation forBrown v. Board of Educatiowas laid by decades of gradual integration in
different parts of society and strategic litigatimrer various forms of racial discriminatiot.

Barry Friedman’s booKT he Will of the People,*®?is a comprehensive story of the
correspondence between Supreme Court decisionsggnudar opinion. Most of what the Court
does is not as controversial as it may first appdashael Klarman has noted the Court’s caution
in taking controversial issues. In reviewing thigtory of the Court’s controversial decisions, he
classified the cases into four categories. Irfitlseéset of cases, the Supreme Court struck down
as unconstitutional state regulations that weréesatcompared to much of the country, such as

in Griswold v. Connecticuthe case that created a constitutional righbtdraception. Klarman

wrote: ‘On all these occasions, judicial invalidatof state legislation was relatively

1805ee e.g., Barry Friedman, The Will of the People (200

161 Richard Kluger, Simple Justice: The History of ®rov. Board of Education and Black America’s Striegigr
Equality 749 (2004). (Decades of social change nfiad&eceptive soil [in which] the Supreme Coulampted the
seed oBrown”)
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uncontroversial because national majorities agvaddthe results of the Court’s constitutional
interpretations. Small wonder that an institutibat is able generally to mirror national public
opinion, while simultaneously perpetuating the eaflyth that it heroically defends minority
rights from majoritarian oppression, remains soyt@pwith the American public*®® His other
three categories depend upon the degree of pulpioost for the outcome of the case. He
classifies cases likered ScotandRoe v. Wadamong the many controversial opinions that had
the support of roughly half the country. He semdy a relative handful” of cases in which the
decision is opposed by a clear majority of theamgtsuch as decisions limiting school prayer or
granting procedural rights to criminals, but ndtest “a solid 30% to 40% of the American
public has sided with the Justicé§* For his last category of cases, in which anwhetming
majority of Americans opposed the decision, hedvels that the number of these kinds of cases
“probably can be counted on one hah®}.”

In addition to the relationship between the Supr@uaert’s decisions and public
sentiment, the courts have developed a numbegaf toctrines that allow the Supreme Court,

as well as lower courts, to avoid reaching the te@fi a dispute, like the standing, ripeness,

152 Barry FriedmanThe Will of the People (2009).

163 Michael J. KlarmanBush v. Gorérhrough the Lens of Constitutional History, 89i€al. Rev. 1721, 1749
(2001).

*41d. at 1750.

165 Id
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political question, and abstention doctrin®s Each of these doctrines has its own justification
independent of the avoidance of difficult cases,tbe doctrines can be used in that manner. For
example, although Congress never declared war emm&fn, the Supreme Court rejected all
attempts to challenge the unconstitutionality @f war by asserting the political question
doctrine’®” Similarly, after a Ninth Circuit opinion struclogn the Pledge of Allegiance as
violative of the first amendment and the SupremarCgranted certiori to reach the

constitutional issue, the Court surprised everyhen it determined that the plaintiff, a non-
custodial parent of a student, lacked standingierthe issue and so dismissed the lawsuit and
vacated the decision beld\?

B. Restraint by the President and Congress

Legitimacy also hinges on the President and Cosdreating the judiciary with respect
and not repeatedly excoriating the courts for mgkialitical decisions. Political attacks on
courts can come in many forms. The use of impeaahffior political purposes is especially
onerous. In the early nineteenth century, Jefféests in the United States Senate attempted to

impeach Federalist judges, but the failed attempnpeach Justice Samuel Chase, by one vote,

156 SeeJohn Ferejohn & Larry D. Kramer, Judicial Indepenck in a Democracy: Institutionalizing Judicial
Restraint, in MRMS AND THELAW (John N. Drobak ed., 2006), at 161, 178-207.
167

158 E|k Grove United School District v. Newdow, 5423J1 (2004).
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marked the end of judicial impeachment as a paliticeaport®® Although there have been
rumblings for impeachment of Justices — “Impeact B&arren” bumper stickers and billboards
in the South in the aftermath Bfown v. Board of Educatioand Gerald Ford’s call for the
impeachment of Justice William O. Douglas in 198%ame two — no real steps have been
taken in Congress to use impeachment for politeatons. However, there have been
rumblings off and on at the state level to use iaspenent for political purposé&’

Contrast the American experience with some Soutlergan countries. As Lee Alston
and Andreas Gallo pointed out, the Argentinian ideeg Peron used impeachment to oust the
Supreme Court Justices who validated the 1930 iagijng Argentina on a path to frequent
use of impeachment to remove disfavored judgesaaghe case in many South American
countries during the twentieth century. This hdlgestroy respect for the rule of law in
Argentina for decades}

Although not as extreme as impeachment, PresiRleosevelt’'s court packing plan was

dangerous to the independence and legitimacy dstipgeme Court. If it had succeeded, it

189 30hn Ferejohn and Larry D. Kramer, supra no&t 161, 167-168, 179.

10 E g., Editorial Politicizing the Judiciary Sr. Louis POST-DISPATCH, May 9, 2005, at B6 (quoting a Missouri
legislator for the proposition that a “judge shob&limpeached when ‘it is clear to 82 represergattiat he is
legislating from the bench.”); Jens Manuel Krogstand Jason Claywortkjve House Members Seek Impeachment
of Four JusticesPESMOINESREG., April 22, 2011, at B1 (attempt to impeach lowgpfme Court Justices who
overturned a law that banned same-sex marriagésRdster, Judicial Removal Week: Judge Thomas Barthold
(Ok), GaveL To GAVEL (Feb. 8, 2010), http:/gaveltogavel.us/site/20 L@BLjudicial-removal-week-thomas-
barthold-ok/ (attempt to impeach Oklahoma judge eessult of a lenient sentence in a child rape)case

171 Andres A. Gallo & Lee J. Alston, “Argentina’s Abasriment of the Rule of Law and Its Aftermath,” 26
Washington U. J. Law and Policy (2008).
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would have made the Court appear to be under thieat@f the President. Angry over the
Supreme Court’s repeated ruling against his New Ed#arms, President Roosevelt proposed to
increase the size of the Supreme Court from 9 tméfbers and to appoint new Justices who
would uphold his policies. Even though the Couaswot popular with the general public, the
courtpacking plan was even more unpopUfarShortly after Roosevelt’s announcement of his
plan, his approval rating plummeted to the lowesel of his presidency. The proposal was
savagely attacked and ultimately rejected by theateJudiciary Committee, albeit shortly after
the “switch in time that saved the nin€® Explaining its rejection of the courtpacking pléme
Committee wrote:

The preservation of the American constitutionateysis immeasurably more important
than the adoption of any legislation, however, fiera.... If the Court of last resort is to
be made to respond to a prevalent sentiment ofrardihour, politically imposed, that
Court must ultimately become subservient to thegaree of public opinion of the hour,
which might at the moment embrace mob passion,raéiicco a more calm, lasting.
consideration.

Friedrich Hayek, in noting the momentous importaoicthe rejection of the courtpacking plan,
applauded the Committee’s rejection:

No greater tribute has been paid by a legislatuthe very Court which limited its
powers. And nobody in the United States who rermemthis event can doubt that it
expressed the feelings of the great majority ofpbulation.

172 See Barry FriedmaiT,he Will of the People 217-234 (2009).
173|d at 232-234 (concludes that some form of court-pariould have passed if Court had not changedqst
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There are a number of other tactics that can be taskmit the courts for political reasons, such
as jurisdiction-stripping by Congress or the rednce in enforcing a Court decision by the
Executive'* However, both branches have been restrained insh®f these tools.

Public claims of lawless or activist judges by nens of Congress and other public
figures, including media commentators, also undeenegitimacy. A not too distant example of
this kind of conduct was the claims of illegitimaetion by state court judges in connection with
the Terry Schiavo right-to-die case. Then Houseokigj Leader Tom DeLay referred to the
courts as an “arrogant, out-of-control, unaccouetfmiciary.” > Senator John Cornyn
attributed possible violent attacks on judges &rttmaking political decisions [without being]
accountable to the publi¢’® Claims by politicians that undermine judicial lémiacy seem
unending. Recently Governor Rick Perry proposet@umgress have the power to override
Supreme Court decisions by a two-thirds Vdfe.

Finally, the legitimacy of courts is underminedsmholars who purport to show that
court outcomes are driven by the political affibat of the judges. As Judge Harry T. Edwards
explained:

The more that judges are assessed in terms otigadli(result-oriented)

decisionmaking, the more likely it is that this Miecome a self-fulfilling prophecy.

Even if judges are able to resist the temptatiorottform to the false perception,
continued assessments of judicial performance litiqad terms will promote a “new

174 Ferejohn & Kramersupranote __, at 167-178.

175 Mike Allen, DeLay Wants Panel to Review Role of Courts: DentsdEaticize His Attack on Judged/AsH.
PosT, April 2, 2005, at A9.

176151 @NG. REC. S3124 (daily ed. Apr. 4, 2005). A New York Timeditorial explained: “[Ijn a moment that was
horrifying even by the rock-bottom standards of¢henpaign that Republican zealots are conductiagnagthe
nation’s judiciary, Senator John Cornyn, a TexaguRécan, rose in the chamber and dared to arqate¢icent
courthouse violence might be explained by distadgrit judges who ‘are making political decisionsare
unaccountable to the public.” The frustration ‘bsiup and builds up to the point where some peamage in’
violence, said Mr. Cornyn.” “The Judges Made ThemlIt) editorial, New York Times, April __, 2005,.28.
177«Seven ways Rick Perry wants to change the Cantistit,” Yahoo! News, Aug. 19, 2011, http://news.
Yahoo.com/blogs/ticket/seven-ways-rick perry-wartignge-constitution-1316.
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reality,” for most people will come to believe thihe judicial function is nothing more

than a political enterprise. No matter how goodititentions of its servants, the judiciary

will be sharply devalued and incompetent to fulfdl role as mediator in a society with
lofty but sometimes conflicting ambitions. This Ve a horror to behofd®
[This section will be developed.]

As explained above, there is no way to prove witiisical evidence, experimentation, or
historical record that a public’s perception ofigidl legitimacy advances rule of law norms, a
willingness to comply with the law, and cooperatbaeial behavior. Without that type of proof,
the conclusions are always subject to contraryiopithat can erode the belief in judicial
legitimacy. Luckily, our country grew not only oot war but also out of serious political
discussions and ideas. The ideas embodied icotgtitution and given flesh during the
formative years of our republic resulted in a gkl cooperative and peaceful society. During
this period, the courts of the States and the &dmvernment maintained a respected and
legitimate position as part of our governance stmgc By setting this course, path dependence
made it easier for the courts to maintain this fi@siin society throughout our history. However,
there are no guarantees that this will continuatThwhy attacks on the judiciary can lead to

serious problems of governance in the long term.

A major reason for the attempts to undermine legitly stems from the political nature

of judicial decisionmaking, which is the subjecttloé next chapter.

"8 Harry T. EdwardsThe Judicial Function and the Elusive Goal of Pijled Decisionmakingl 991 Wis. L. Rev.
837, 838-39 (1991).
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