The Lifespan of Written Constitutions

Zachary Elkins
University of Illinois
Department of Political Science
zelkins@uiuc.edu

Tom Ginsburg
University of lllinois
College of Law
tginsbur@Iaw.uiuc.edu

James Melton
University of Illinois
Department of Political Science
melton@uiuc.edu

July 11, 2007

ABSTRACT

How long do constitutional systems persist and vetxatains their demise? This
paper introduces a new set of data on the chrogpaaod content of constitutions that
facilitates a test of expectations about constitdl mortality and its associated risk
factors. We develop a theory of constitutionalgevity, in which executive ambition
poses a principal threat to the constitutional nord&e find that exogenous shocks such
as wars and other crises destabilize the constitatiorder, in part, we reason, because
they induce constitutional transgression by thecetiee. Importantly, we find that
certain structural elements of the constitutionrdase mortality, perhaps even allowing
the system to sustain such shocks. In partictiiarlegitimacy surrounding the adoption
of the charter and adaptive mechanisms such axial# amendment procedure serve as
sources of stability. We conclude with a discusgibthe normative value of

constitutional stability.



1. INTRODUCTION

According to an old joke, a patron goes into adiprand asks for a copy of the French
Constitution, only to be told that the library does stock periodicals. The joke feeds the Anglo-
American habit of needling France, in this casegssting a country with suspect, or at least fragile
democratic foundations. Yet the French experiénceore typical of national constitutional practtb@n
is that of the United States with its 217-year @dstitution. By our estimate, more than one-bélf
constitutions will not survive to see their twethidirthday: Some will find this to be an unsettling
estimate of life expectancy for a document whosichfanctions are to express guiding national
principles, establish basic rules, and limit thevpoof government — all of which presuppose
constitutional longevity.

However, the optimal lifespan of a constitutiomct obvious, and in some cases there are very
good reasons for a comprehensive review, if ndaogment, of constitutions after some period oktim
On balance, however, constitutions that endureldhmimore likely to promote effective, equitatdad
stable democracy. With this background assumptitnich we examine in more depth in the concluding
section, we explore the constitutional chronologiEsation-states in order to understand the osigind
endurance of constitutional systems. How duratdecanstitutions and what factors lead to theiridefh
In particular, our concern is whether aspects efifsignof constitutions have any significant effect on
constitutional durability, net of other risk factorThese questions are not merely of academiestte
Given our estimated mortality rates, it is likefyat constitutional replacement will be under wagrat
given momensomewherén the world. Delegates to constituent assempi@sd tables, and elite talks
on constitutional re-design often hear testimowyrfischolars, who do not always have systematic
evidence to relate regarding the consequencesnastitational choices. Assuming that drafters aesir
see their creation endure, it behooves us to peosisine guidance as to the various risks to cotietitl

life.

! Estimates from a survival model for all indepertdstates since 1789 (see below).



Any such epidemiological analysis requires an aeuhistorical census, a resource heretofore
unavailable. We have endeavored to identify ewesjor constitutional change — whether replacement,
amendment, or suspension — in every independdststece 1789. We have also acquired the text for
nearly every “new” constitution, as well as that&darge majority of amendments, and have recorded
aspects of their design that should be relevaootstitutional longevity. Our theory of longevity
presumes that ambitious executives, often undsisaircumstances, pose the greatest risk to
constitutional life. Given this threat, we reasbat a high level oénforcemenandadaptabilityof the
constitutional document either thwarts or molliftee executive, respectively, thus preserving the
constitutional system. We identify aspects of titunsons that serve precisely these purposes esid t
their life-preserving function against a full sétother risk factors. We find that constitutions,aas
suspected, vulnerable to crises such as war amteedhange. However, important design and process
elements can add tens of years to constitutiomesiperhaps allowing the charters to survive even

intense shocks.

2. CONCEPTUALIZING CONSTITUTIONS

The flood of institutional research in the soaigilences over the last two decades has expanded
and diluted the concept of the constitution. Weutth clarify at the outset that our focus is omiaf
written constitutions, deliberated and adopteduas s For some scholars, constitutions have become
shorthand for political institutions more generdtyg., Persson and Tabellini 2064)n many cases,
such shorthand is appropriate. However, the comtenritten constitutions can vary, and equating
institutions with constitutions can be misleadingonsider, for example, that only 33% of self-

proclaimed “constitutions” currently in force inde provisions specifying the selection process of

% Dicey’s (1960:23) view represents this generalistception: “Constitutional law, as the term isdige
England, appears to include all rules which diseotlindirectly affect the distribution or the egise of

the sovereign power in the state.”



legislators — a central institutional concern,af,revidently, a constitutional one. One can ferth
appreciate the variance in content simply by ohsgrthe length of constitutional texts, which byrou
estimates can range from 165 words in Bhutan'siparsous 1907 document to 115,325 in India’s
rambling 1947 charter (as amended to 2002).

A focus on the formal encoded charter runs theafdgnoring important and, seemingly,
“constitutional” laws. Many countries, for exampémact a parallel set of “organic laws” or “ingtibnal
acts” that serve a constitutive or organizationaktion. While these laws share some attributes of
constitution in that they define patterns of auityaand establish institutions, they lack some
guintessentially constitutional qualities. For dhimg, such measures are usually not adopteckin th
formal and deliberate manner that typically (althlowertainly not always!) characterizes the prooéss
constitution making. More importantly, even in $skeccountries where organic lawmaking is entrenched,
such laws can usually be abrogated more easilydaarm constitution. This idea of entrenchment is
important to the status of the constitution as aigaw. We see constitutions as not only being driddw
(a characteristic that they may share with organts and other rules) but of beihigghestlaw.

We also recognize thde factoconstitutional law will sometimes differ frode jure
constitutional law. In any constitutional systdm tanguage of constitutional text is modified and
interpreted by political actors. In the Unitedt8ta for example, judges of the Supreme Court filed
in the details of the vague 18th century documemake it suitable for modern life. They have deoe
notwithstanding the lack of an explicit textual isdf®r constitutional review. In other countrissich as
Great Britain, political practices may evolve amddecepted as “constitutional” even if never writitgto
law.

In short, it is important to distinguish betweengl©” Constitutions and the “little ¢”
constitutional structure of a country. Our focsigkplicitly on the former. The latter might indrirules
setting up fundamental political institutions, swashelectoral systems, or authoritative interpiatatof
the written constitution such as Supreme Courtsil@es. These “constitutional” rules are undoulyted|

consequential. Indeed, to foreshadow an elementiotheory, we recognize that aspects of the small



constitution — such as interpretations resultimgrficonstitutional review — may even be instrumeintal
preserving the source document. However, the qgnakdifficulty of determining the precise scoge o
the small-c constitution, as well as the empird#llenge of identifying and locating the varioassahat
compose it, argue against treating it as an aalytit for large-n studies. In contrast, the damliite,
public, and discrete character of the big-C comsstin yields an objective historical record of @ity

across a wide set of cases that is invaluableg@uialyst of institutional reform.

21. Identifying Constitutions
We identify constitutions in the data that folloyw & set of three conditions, any one of which is
sufficient to qualify the document(s) as a consititu Constitutions consist of those documents tha
either:
(1) are identified explicitly as the “ConstitutiériFundamental Law,” or “Basic Law” of a
country; OR
(2) contain explicit provisions that establish tteuments akighestlaw, either through
entrenchment or limits on future law; OR
(3) change the basic pattern of authority by eighinlg or suspending an executive or legislative
branch of government.
This set of conditions is similar to criteria usgdElster (1995: 364) and helps us to resolve gmhlic
cases such as Canada, New Zealand, and Isratde lsraeli case, for example, we define the
constitution as the series of Basic Laws (as pedition 1), even though all are passed by ordinary
parliamentary majority and thus do not meet coadif2 and few of them meet condition 3. In the adse
Saudi Arabia, the holy Quran is the highest law threde is no formal constitution; however, we tribat
three 1992 Royal Decrees establishing the bastersysf government, provinces, and the consultative

majlis (assembly) as constituting the governmemiai\amay 1993). This is a case that meets conditio



3 but not 1 or 2. Fortunately, at least for analgtirposes, formal constitutions are the norm and
defining a state’s constitution is largely strafghtvard?

To conduct the analysis we have collected datdhemrdnstitutional history of every independent
state (as identified by Gleditsch and Ward 2006)ft1 789 to 20086. For each country, we record the
promulgation year ofiew; interim, andreinstatedconstitutions, the year stispensiopand the year of
anyamendment@efined below). The promulgation of new, intereind reinstated constitutions marks
the beginning otonstitutional systemshese systems end when replaced by another nein, or
reinstated document or when they are formally sudpé. This definition of constitutional lifespaash
the virtue of clarity, although it may err on thdesof formalism in cases in which a constituti@ases to
be effective as a practical if not legal matteur ©ensus reveals a universe of 792 new constitaltio
systems, of which 518 have been replaced, 192tildri@ $orce, and 82 have been formally suspended,
ultimately to be replaced. We have collected threstitutional text for 652 new constitutions and taxt
or summary information for 1223 out of the 1677 admaents, from which we construct several variables
of interest.

In our formulation, the distinction between an “amdment” and a “replacement” is important.
We call a constitutional change an “amendment” witenactors follow the amending procedure of the

existing constitution and a “replacement” when thagertake revision without following such

% Roughly 90 percent of constitutional materialsha sample qualify based on condition 1. The otter
percent qualify based on conditions 2 or 3. Wduwaethe United Kingdom from our sample.

* Gleditsch and Ward (2006) catalog the existencstaibs from 1816-2006. For the years between 1789
and 1816, we use data about the birth of states fhe Issue Correlates of War Project, or ICOW
(Hensel 2006).

® This is also the definition used by Negretto (208)6in his parallel study of recent Latin American

constitutions.



proceduré. Thus, the US constitution is a replacement aridaln@mendment of the Articles of
Confederation, as initially envisioned, precisegéchuse the founders ignored their original changkiis
accompanying procedures. Of course, we shouldthatéreplacements” and “amendments” are
sometimes only nominal distinctions. Some coustféeg., South Korea) thoroughly revise a conbitut
with a set of amendmentsyhile others (e.g., Afghanistan in 1990) make miclmanges to a document
and yet christen a new constitution. In generalydver, new constitutions reflect a significantigne
extensive overhaul compared to amendments. Aergss$ of 92 attributes from our data on the
characteristics of constitutional texts and theileadments, replacement constitutions correlate thih
predecessor at 0.53 while documents following & géamendments correlate at 0.98 with the pre-

amendment document.

2.2.  Congtitutional Change ver sus Regime Change

Constitutional change and regime change would gedra so closely related that a word of
distinction seems warranted. From a rather bresspective we should expect that countries witigh h
degree of constitutional instability will also diap a high degree of regime instability. In factistory
of volatility in democracy scores (as measured bty is moderately correlated with a country’s
probability of constitutional replacement (r = Q.54 he strength of this relationship invites thesstion
of whether regime change and constitutional chamgene and the same. If so, then our analysis
reduces to one of explaining regime durability, idrich theory and evidence are legion. In faa,ttho
constructs are closely related but not synonymdimnstitutional replacements occur within threergea

of a regime transition in roughly one half of casédemocratic transition and one-third of cases of

® For events whose exact process is unclear, waipglp the nominal classification as it appears in
historical texts, a classification that likely miag¢s our criteria.
" South Korea’s six republics have each involved glete constitutional overhauls adopted through the

formal process of amendment of the previous caridit.



authoritarian transitiof. Regime change, then is not a sufficient condit@rconstitutional change, but
nor is it a necessary one. Of the total numbewooktitutional replacements, about one half cortee in
force within three years of a transition. One oaderstand these dynamics more concretely by oingerv
trends in the level of democracy and the incidesfagew constitutions within individual countries.
Figure 1 presents such data for six countries,iBi@hile, Japan, France, the Dominican Republid a
Colombia. Democracy (Polity) scores are plottemsstime and vertical lines mark the promulgatbn
“new” constitutions.
Figure 1 here

For the most part, new constitutions in these atemtorrespond with major shifts in the
structure of authority (i.e., regime). The datésach of Brazil's constitutions, for example, mérle
milestones of its democratic history almost pef§jecAs one would imagine, however, most countries
exhibit exceptions to this rule. Chile’s 1980 ditmsion, commissioned by Pinochet, dutifully
institutionalized the authoritarian practices ii¢id by the coup in 1973. However, the Pinochet
document has endured through the transition to deatio rule, albeit with significant amendments.
Colombia is another exception, albeit in the ottiegction, in that its multiple regime transitionave
occurred under a single constitutional regime. sehlghenomena, as we shall see, are fairly unconmmon
Latin America, where most major shifts are celedtatith new constitutions. Sometimes constingio
are rearguard actions: the Japanese Constitutid88% served to consolidate an authoritarian sirect
around the Meiji empire in the face of demandggi@ater democracy. But Japan’s overall history has
been one of punctuated equilibrium, with jump-shift a democratic direction marked by constitutiona
change. French history also shows significantshiflevels of democracy around the time of
constitutional change, with new constitutions cepanding to the oscillation between republic and

empire. As the Dominican case makes clear ratimghatically, however, regime change is not a

® Transitions are defined as a move from three oerpoints on the Polity scale.



necessary condition for constitutional change. Dbeinicans have written 29 constitutions since4l84

(the most of any country), during which time thginee pattern has remained consistently authoritdria

3. A GENERAL THEORY OF CONSTITUTIONAL ENDURANCE

3.1.  TheCalculusof Constitutional Transgression

We argue that one can trace most decisions toaepl@onstitution back to a more fundamental
decision of the executive of whether or not to $gress constitutional limitS. We formalize this causal
logic in Figure 2, which depicts the executive’'sid®n calculus. We assume, with some confidence,
that the executive values power and that her tfargbower occasionally extends beyond the preiogsit
granted her in the constitution. This tensionddtrces the potential for constitutional transg@ssiThe
nature of these transgressions may vary in sevaniysubstance, from the infringement of individual
rights to the defiance of term limits. Importantigey may also vary to the degree that the aets ar
recognizedas transgressions by citizens and other officiklst now we leave these potentially
consequential variations aside. In general, whidtteeexecutive chooses to transgress constitutiona
limits depends on the costs and benefits of traassgon compared to thoskthe status quo (that is,
constitutionally limited government). A constitotial equilibrium of no transgression obtains under
circumstances in which the utility of maintainirgetoriginal bargain is greater than that of traesgion.

Figure2 here

The utility of transgression will often co-vary Withe incidence of external shocks and events,

whether economic or political. These sorts of &saxften disrupt the constitutional equilibrium,

rendering it prohibitively costly for the executit@work within constitutional limits conceived usrd

° Haiti ranks third all time in the number of comstions with 24, which along with the experience of
neighboring Dominican Republic, renders the islahHispaniola home to 7% of the world’s
constitutions since 1789!

2 Qur view of constitutional transgression followsattlef Weingast (1997; 2005).



more stable conditions. The most obvious exangpirilitary crisis, which often tempts the executige
pursue security and stability at the expense a¥iddal rights or limits on executive power such as
scheduled elections. These circumstances, andpilesisure on constitutional limits, will be farailito
scholars. One can think of Lincoln’s suspensiohaifeas corpuduring the civil war, the relaxing of
privacy constraints on law enforcement investigaio the post-9/11 environment, or Indira Gandhi’'s
suspension of elections in India during her pedbdmergency rule in 1975-77. Shocks may also have
the effect of displacing sitting executives or 8hd the balance of power among ruling elites. aAs
result, new executives may be less likely to respmding constitutional limits than would their
predecessors.

External shocks, then, will potentially induce sgression, although the executive may
conceivably be tempted to transgress absent amystiacks. The principal factors that would coristra
transgression are (1) the probability that othéoracenforce constitutional limits and punish dribit the
transgressor, and (2) the flexibility and adaptgbdf constitutional limits. These costs, or coasts,
are evident if we continue along the executive'siglen tree to node 2 (again, Figure 2). Havinglena
the decision to transgress, the executive has howes regarding his treatment of the constitutiona
order. One option is to retrofit the constitutiorhis current behavior (i.e. transgress througtain
constitutional means), either by amending the dtuisin or securing an interpretation of it that is
favorable to his transgression. (We are not dagetthat all amendments or interpretations are vateid
by the desire of a leader to extend his or her ppardy thatsomeamendments and interpretations fall
into this category.) A second option is to bypdgsconstitution (i.e. transgress through extra-
constitutional means), either by declaring the entrconstitution null and void and commissionirgy it
replacement or suspending it, formally or informailh order to act without any constitutional
limitations. Extra-constitutional action, by eitlreplacement or suspension, results in constitatio
death, although in casesinformal suspension, we might think of the constitution assisting

unresponsively on life support.
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The decisions of whether or not to act within thegmeters of the constitution and, subsequently,
which specific intra- or extra- constitutional actito take depend on the executive’s expectatibtizeo
enforcement of constitutional limits by others. f&nement, as we shall see, is not a trivial ismuetits
peculiar manifestation in constitutions has diiggtlications for the specific hypotheses elaborated
below. An expectation of strong enforcement wiiléet the executive’s decision up and down the
decision tree. If constitutional transgressiolhikisly to be contested, the executive might det¢t®rgo
transgression altogether, thus maintaining thamalgequilibrium. Such factors enter the calculusher
down the tree as well. Given an expectation aingjrconstitutional enforcement, the executive will
prefer to remain within the constitutional orderposing to retrofit the constitution to accommodade
transgression through amendment or interpretation.

These choices (at both junctures) also dependeotrahsaction costs of a retrofit (adaptation).
As we shall see, the ease of both amendment agwgbiatation varies considerably across constitation
systems.Ceteris paribusthe lower the transaction costs of adaptatiomntlre likely the executive is to
choose adaptation at the second juncture. Thesde wil also, of course, factor into the earlieci$ion
to transgress, to the degree the ease of adaplatids the executive down the transgression pah. at
Note that at this point we make no contention reiggrthe interaction of enforcement and transaction
costs. In any given case, one effect may substiartthe other, but we assume that they are inuipd.
For example, in situations of low enforcement, &yne easier to replace the document than itast¢o
it, regardless of how low the amendment or intdgtien costs may be.

To summarize, this model of constitutional transgren leaves us with three general
propositions regarding the lifespan of constitusioril) External shocks and crises will increase th
probability of transgression, as will charactecistdf the state that lead to such crises; (2)cmgtr
enforcemenimechanism will decrease the probability of trapsgionand extra-constitutional
replacement; and (3) conditional on transgressasnilyadaptableconstitutions will decrease the

probability of replacement. These are general egpens, of course, and in section 4 we turn & th
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specific mechanisms of crisis, enforcement, angtadian in order to understand the processes irrmor

detail and to generate specific hypotheses regaualiservable risk factors.

3.2.  Shocksversus Structure

Our model implies a distinction between the capsaler of precipitating events and that of
structural attributes that allow constitutions tithstand such events. This duality between shaokis
structure runs through other accounts of instindlahange. Many of these accounts, such as those
influenced by the concept of “punctuated equilibrfun evolutionary biology (e.g., Krasner 1984 xde
to emphasize shocks over structure. Some schudaessuggested that, as a result, the literature on
institutional change has underestimated changesoni@ged with crisis (Cortell and Peterson 1999;
Pierson 2004). We are open, then, to the podyiliilat transgression and constitutional replaceroan
occur absent any immediate crisis.

An understandable presumption is that exogenouskstare a sufficient, perhaps even necessary,
cause of constitutional change. Peter Russell31996) articulates this notion most emphaticdiNo
liberal democratic state has accomplished compg#heronstitutional change outside the context of
some cataclysmic situation such as revolution, dvewdr, the withdrawal of empire, civil war, or the
threat of imminent breakup.” Our reading of camsitonal histories confirms that constitutions
frequently appear to die because of exogenous sheuakh as wars, regime change, and shifts in the
boundaries of the state, but we are in a positisubject this presumption to closer scrutiny. kitig a
precipitating event to the time of death, we reéogndoes not constitute a complete autopsy. In
retrospect, it is easy to attach too much explagatower to events simply because of their coinuoge
A civil war which seems to have so obviously fotétihhe end of a constitutional system will seerhdét
(to constitutions) only afterwards.

Moreover, executives might become frustrated withstitutional rules (and thus transgress)
absent any crisis. Constitutions, after all, mayshited to the political environment at the tini@®

adoption but societies do not remain constant.gérous technological changes occur; different
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international configurations develop; and instiiag alter the political makeup of the societieythe
inhabit. Germany’s 1871 constitution, for examgleends 11 of its 78 articles detailing aspecth®f
railroad and telegraph system, hardly pressingemscin 2007. Anachronisms aside, even a self-
enforcing constitution can fall into disequilibriuifrthe distributional benefits that it producesarg
groups change over time (Ordeshook 1992).

Our theory suggests that there are features afdhstitution that can help it to endure in the face
of pressures on the executive to transgress, wheth®t there is a precipitating event. Many
constitutions may indeed withstand shocks whilettall. Also, some events (e.g., political coap

likely to result, to some degree, from underlyingtability produced by constitutional provisionglan

analytical strategies in assessing cause of d&dih.first is to identify and measure the effecalbf
crises, not just any events in periods coincidirifp wonstitutional demise. The second is to ingese
the underlying structural causes of constitutionstability. These structural risk factors maydspects
of constitutions that render them more or lesdiesgithan others, or some political, social, coreamic

conditions of the state that are more hospitabttestitutional survival.

4. AN ELABORATION OF THE MODEL AND ITSEMPIRICAL IMPLICATIONS

Our theoretical framework implies a set of gengrabositions that we specify more fully here.
Analytically, it is useful to organize risk factargo three categories. Constitutional lifespaiit w
depend on, (1) the occurrence of shocks and dipsesipitating events); (2) structural attributéshe

constitution, namely its enforceability and its piddoility; and (3) structural attributes of theteta

41. Precipitating Events
We have rather strong intuitions about what sdresvents would destabilize constitutional
systems. They should be those that are likelgad ko unrest or a shift in the balance of powigree

one of which can potentially lead the sitting exa@i(or new executive) to justify extra-constiturial
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action. It is not hard to assemble a list of sei¢hnts, as they constitute the milestones of a’stat
political history. Because we are interested sting the explanatory power of these events agHiast
of more structural factors, we prefer to err onglte of inclusion.

Inter-state Conflict. Defeat in war or takeover by an outside powdiciates a failure of the
current state and can lead to a new indigenouditaitn or an occupation-imposed constitution.clsu
incidents often compromise the state’s sovereigntyimperil the ruling elite, thus implying a
reconsideration of the original bargain. Well kmogases include Japan’s 1946 Constitution anddraq’
2005 Constitution. Others include Afghanistan 1978minican Republic 1924, Haiti 1918 and 1932,
and Cambodia 1981. A special case of crisis aftess in war, but not direct occupation, would be
Paraguay in 1940. Note that occupations may trigges constitutions, but the resulting documenty ma
be less stable than those originating under otinewrastances, since enforcement is secured by an
outside power that withdraws at some point. Werreto this possibility in our discussion of
enforceability below.

State Mergersand Secessions. Traditionally, one of the first acts of a new st&téo write a
new constitution. This moment — the “hour of taayers” in Dahrendorf's (1990: 3) discussion of the
stages of statehood — represents a strong sigtiad atate’s sovereignty as well as a covenarthior
disparate factions that come together to form tages Of course, states that came of age longééie
ritualistic practice of constitution-making will ha been deprived (mercifully?) of their “hour oéth
lawyers.” Some of these (Britain) never call ie thwyers, while others do so only much later
(Thailand’s first constitution was in 1932, thouihle state had retained independence since its
establishment in current form in the 18th centur@ur data show, in fact, that most states thatrgene
after 1789 write a new constitution within the fiygear of their birth while those states that ptedhe
United States document wait an average of 85 yetes1789. It follows from these patterns thajona
changes in the territory of the state (to the eXtest they approximate re-births) would requirenso

reconsideration of the state’s fundamental documeEmaimples range from mergers in Arab world (e.qg.
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the United Arab Republic in the 1960s, Iraq andidorin 1958, or North and South Yemen in 1991) to
breakups of federations such as the Czechoslowakre Soviet Union.

Diffusion. Constitutions are highly symbolic and public doents. As such, it seems likely that
the adoption of new constitutions in other coust(iespecially in geographically or culturally pnaete
countries) will increase the probability of a nesnstitution, a general process that some summasize
“diffusion” (see Elkins and Simmons 2005). EIgtE995: 368) has observed that constitutions termeto
written in waves, typically following the end ofegt conflicts like World War 1l and the Cold War.
Indeed, the distribution of new constitutions asrtisie shows a modest amount of temporal clustgering
which would seem to suggest an interdependent psodaspection of select cases suggests that this
temporal clustering may well be something resengitiiffusion. For example, Colombia’s 1990-91
reform allegedly triggered the idea of constituéibreform (albeit with ideologically distinct desig) for
Hugo Chavez, the architect of Venezuela’s “Boligaficonstitution in 1999, a constitution that has
subsequently inspired rumblings of reform in Ecuaatwd Bolivia*

Regime Change. As described in some detail in section 2.2,megand constitutional transition
are closely related. In the analysis that folloauws, intent is to understand the strength of thoaiation,
once we control for other factors, and whether dgat@ transitions are more likely to trigger new
constitutions than are authoritarian transitio@$.course, the rich “transitology” literature remdsus
that any transition effect may mediate those ofenlyihg structural factors such as economic
development.

L eadership Transition. Our reading of the historical record suggeststiest constitutions
sometimes result from transitions in executive é&alip, especially when the change reflects an
ideological or programmatihift. For example, the alternation of power between éitseand

conservatives in many Latin American countrieshie 19th century often preceeded constitutional

™ In an interview with Marta Harnecker (2002), Chaeeedits the Colombian constitution as his

inspiration for his political ambitions.
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change. Also, after the assassination of King Alatiin Jordan in 1951, the passage of a new J@dan
constitution by his son and successor reflectegrsgmnel shift. A constitutional change under¢hes
circumstances suggests a shift in the compositidheoelite, at least compared to that of the griap
reached the original constitutional bargain. Ityrf@low that a constitution that perishes undessth
circumstances was never a highly consensual doduonéhnat its original drafting body was not
especially representative. In other cases, aitotighal shift in concert with leadership changaynie
built into historical custom. The various Sociatisnstitutions, for example, seem to follow the
installation of new leaders in the Soviet Union3891977) and China (1982), a practice that wasnoft
justified by the Marxist view of evolution in stagyésee Go 2003). We should note that some of these
leadership changes may be extra-constitutional ¢iceips) while some may be constitutional transgi

in power. Inthe case of coups, of course, thelresay be regime change as well as simply a change
leadership.

Institutional Crisis. Another internal factor is major institutionalsss, irrespective of any
ideological, leadership, or regime change. Theses often result from a disagreement about thes ru
among constituent parts of the state, on eith@r&dntal (e.g., across branches) or vertical (@ro
jurisdictional levels) dimension. Typically, sudlsagreement comes in the form of disputes between
executive and the legislature (at least within deratic regimes) or between the central and sulpnaiti
governments. The United States case is instrubtve. As is well-known, the Articles of Confedera
suffered from a number of defects that hastendd dleenise. These concerned public finance, by Wwhic
the national government could not raise taxes ewige for the common defense and other public goods
the inability to overcome internal barriers to #adnd the inability to issue currency. Withowst@ng
central government, the Articles did not providetfie generation of public goods, and provoked the
writing of the constitution to remedy these defeddmother example is the demise of Indonesia’s9194
post-independence Constitution, federal in charaateich was discarded in favor of a unitary

constitution in 1955 following pressures for inged centralization. Besides center-periphery déspu
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struggles between legislatures and executives eftapt into calls for a fundamental revision of the

ground rules of their relationship (for examples Bhilippines 1973 and France 1958).

4.2.  Structural Sourcesof Resiliency within the Constitution

The two central implications of our theory are thatonstitution’s level of enforcement as well as
its adaptability will help it withstand any presssifor transgression, whether such pressuresfesise
precipitating events or not. Here we describepthauliar nature of constitutional enforcement and
adaptability and the observable risk factors ingptieereby.

4.2.1. Constitutional Legitimacy and Enforcement

Constitutional enforcement is not a simple matteonstitutions are, in the end, mere “parchment
barriers” and would seem unequal to the task ostaming a government with a full bureaucracy and
military force at its disposal. In this sense, ¢iar(1989) and Ordeshook (1992) are right to disahus
of the notion that constitutions are contracts nt@acts imply an agreement by the parties subgect t
default rules as well as — importantly — an exteguarantor who will enforce the agreement,
independent of the parties; neither of these ditatains in the case of constitutions. Wheradée is
determined to defy the limits of the constituti@rmo is to stop her? Certainly not the aged justife
constitutional courts, who are long on right budrslon might.

We share the view, articulated in different fornysHardin (1989), Przeworski (1991), and
Weingast (1997), that successful constitutionscamgdination devices that render the underlying
political bargains self-enforcing. Enforcementthis view, is the responsibility of a large antfudie
group, perhaps citizens themselves (Weingast 13805) but more likely elites. Any group of potehti
enforcers is subject to collective action probleassthey must coordinate among themselves to
successfully enforce the constitution. The payafiening in this sort of arrangement follows the
prisoner’s dilemma logic. Given a executive tragsgion that imposes costs on citizens (e.g., an
infringement of political rights), citizens will deetter off if they can collectively confront theeeutive

and prevent the transgression and somewhat wordelody collectively acquiesce. The worst out@m
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is an individual, and ultimately fruitless, conftation with the executive. Given uncertainty abebtat
others will do, the dominant individual strategyasacquiesce.

Uncertainty in these circumstances is to be expediven if we assume homogeneity of
interests, citizens will be unlikely to reach agneait on their own as to what constitutes a viotatibthe
constitution, and on when and how to enforce thrgdia. Under more realistic conditions of interest
heterogeneity in which transgressions affect ditizenequally, collective action will be even more
difficult. Written constitutions can assist citiein overcoming the coordination problem by pronwgda
definition of what constitutes a violation by gomerent, thus providing a focal point for enforcement
activity (Carey 2000: 757). By stipulating theasiland defining violations, constitutions increase
everyone’s perceived likelihood that others wilhjthem in challenging violations. Hence “parchinen
barriers” may matter, not because of any magicalgr@ontained in their words but because their irole
facilitating coordination on the part of potentiforcers. The quality of “self-enforcement” (e.g.
Weingast 2005) follows when the executive anti@pat challenge from citizens and refrains from
transgressing at all.

This framework helps us understand why written tarsns are important components of
constitutional democracy: they provide the focahpéor coordination and enforcement. It also helps
to understand why constitutional democracy is se imgeneral: resolving the coordination problem
among citizens to enforce limits on government bahas extremely difficult, and the mere presente
a written constitution is no guarantee that coaatiom will in fact occur.

Why do some constitutions make for better coordtigadievices than others? More than
anything, we assert, rules that are to serve asltw@ion devices should be widely respected artklyi
understood. In short, self-enforcing constitutiomsst be highlyegitimate In part, legitimacy is a
function of the charter’s fit with societal needslanorms. Rules that are consistent with undeglyin
unwritten norms and expectations in the societynaoee likely to be enforced. Time should enhamig t
congruence. As a document survives, potentialreafs are more likely to understand what the

document says, and to develop norms that can bellinate expectations. Irrespective of time and f
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however, the legitimacy of a constitution likelyp@dads on the manner in which it is written and aeldp
Constitution-making processes that are highly cosisal (or at least appear to be so) confer legdyma
upon their product.

There are two critical stages of the constitutioaking process (the deliberation and the approval
stages) in which the degree of consensus becondenébased on the degree of inclusion. With retspe
to the deliberation stage, an extreme case oftillegcy might be Burma’s current efforts (as ofsthi
writing). There, the military government has corssimned a constitution from a group of hand-picked
authors (excluding members of the opposition pirdy won 80% of legislative seats in the last &egt
and cloistered the assembly in a remote locatidsiadeithe capital. Of course, a degree of privaay be
quite useful under some circumstances (as schiodaes noted of the Philadelphia convention), and
documents arising from private settings may beilegte as long as the group assembled is adequately
representative. In cases in which important factiare excluded (or, as is sometimes the casejdexcl
themselveas Sunni leaders did during the drafting of Iré&2P€5 document), legitimacy is severely
compromised. The case at the other end of thdrsipedrom Burma may well be that of Brazil in 1987-
88. The Brazilian constitutional convention waaretterized by extraordinary public involvement,
including the submission of citizen proposals, rémult of which was one of the longest constitution
the world. It is an unwieldy document to be st a highly legitimate one, and has endured
significantly longer than has the typical Latin Amcan constitution. The approval process can bega
important as the deliberative stage. Ratificabgra non-rubber-stamping public or by an electediybo
that is inclusive or representative of the pubbafers legitimacy. Moehler (forthcoming) reports\ay
evidence from a set of African cases that sugdbkatsonstitutions that are ratified by public refedum
enjoy higher levels of legitimacy.

Two specific hypotheses follow from this logic offercement and legitimacy. Constitutional
durability should increase with the level of pubhclusion during both (1) drafting stage and the (

approval stage.
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4.2.2. Congtitutional Adaptability

A second crucial factor, besides legitimacyadsptability Executives who would transgress the
constitution by extralegal means, will be more ljki® act within the constitutional limits if theexist
flexible mechanisms for retrofitting these limitstheir transgression. There are two primary
mechanisms by which intra-constitutional changeusdormal amendment to the text, and informal
amendment that results from interpretive changesa Tertain extent, these mechanisms are substitute
If the methods of securing formal amendment aricdit (as in the United States, with its requirertse
of ratification by ¥ of state legislatures) theraynbe pressures to adapt the constitution throudicigl
interpretation. Ackerman’s well-known account ofistitutional change in the 1930s in the Unitede3tat
draws on such logic (Ackerman 1993). If, on theeothand, constitutional amendment is relatively
simple, there may be less need for judicial repreation of the constitution.

Optimal adaptation thus results from some combbmadf amendment flexibility and the
possibility of judicial reinterpretation of the cstitution. The optimal level of flexibility is natniversal,
but determined in any particular constitutionaliaiton by both exogenous factors (such as theofate
technological or environmental change) and endogefactors (such as the level of responsiveness of
political institutions under the constitution, ath@ endowment of legitimacy at the outset of the
constitutional system). A rigid constitution this its society well at the outset may be suitabthe
rate of technological or environmental change g I@ut the same constitution may perform poorly if
change is rapid. At any rate, constitutions thakleither flexible formal amendments or effective
mechanisms of informal reinterpretation may notpada changing environmental conditions. We
predict that such constitutions will force actarddke extra-constitutional action when faced with

environmental changes and will thus die young.

4.3.  Statelevel Sourcesof Constitutional Resiliency
We should expect that some state environmentdwithore conducive to constitutional survival

than others. One set of such factors, of counstydes those that promote stability by mitigatimtgrnal
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conflict among groups. Such factors will sometirbegnanifest in the crises that we specify aboug, b
they likely affect constitutional lifespans dirgctds well. Without going very deeply into theietretical
moorings, we can specify several stabilizing factbat seem clearly relevant. One isdge of the

state with the expectation that older states haveangr sense of national unity and have achieved
some degree of accommodation among conflictingmgdwhether they be culturally or politically
based). Another may be thevel of developmentNotwithstanding a mountain of more nuanced theor
and evidence regarding the relationship betweeeldpment and regime change, a basic empirical
finding is that development tends to stall politichange, in whatever direction (Przeworski et2000).
Ethnic heterogeneitig likely to promote instability, inasmuch as pickl competition often falls along

ethnic lines.

5. ANILLUSTRATION: EXECUTIVE TERM LIMITS

We test the predictions of the model with the &t of constitutional histories in the subsequent
section, but an example might help illuminate thesal processes at work. Consider the mattereof th
recruitment, selection, and — cruciallgxit of the executive, a central constitutional dilemma
Executives, as we well know, are often temptedvierstay the deadline for their departure. As altes
the historical landscape — especially in Latin Aiceer is littered with constitutions that stoodhe way
of executive ambition. A case in point is the shonhappy life of Brazil's 1934 Constitution. Maldéd
after the Weimar constitution, the 1934 documen¢reed political rights to most Brazilians, estsitdid
a strong judiciary, and strengthened the legistatitresident Getulio Vargas chafed under the ehaurt
restrictions, including one that would have preeertis reelection in 1938. Not to be so curtailed,
Vargas declared the constitution null and void937 and replaced it with new document, one thaégav
his administration considerably more room (and fjteoperate. More recently, Alberto Fujimori in
Peru and Hugo Chavez in Venezuela, unable to eiiie normal amendment process because of
legislative opposition, oversaw the replacemertheir countries’ constitutions in 1993 and 1999,

respectively. The new documents extended the mmetiad term.
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Some constitutions survive such executive ambitdther by adaptation or, more rarely, by
enforcement. In the last fifteen years, for examplnumber of Latin American presidents (notabbsée
in Brazil, Argentina, and Colombia) were able td ffwough constitutional amendments that lifteditém
on their terms and facilitated their re-electidn.these cases, the executive managed to retnefit t
constitution to his otherwise extra-constitutiotrahsgression. Finally, consider the case of M&xac
paradigmatic case of no transgression at all, veneghtra- or intra-. Since its adoption in 191& t
current Mexican constitution has maintained a gtrame-term limit for the President, a limit thasheot
been successfully broached.

Our theory accounts for these three cases of replact, adaptation, and no-transgression. In
Venezuela, a country with 24 constitutions sin@ependence, constitutions may lack legitimacy as
entrenched documents—and when amendment was diffthavez replaced the unprotected document
to extend his term. The Mexican constitution suggivun-transgressed, in large part because of the
enormous legitimacy embodied by that document.t Tbastitution was widely admired and widely
copied, even in the years immediately followinggtemulgation, but certainly after Lazaro Cardemad
fulfilled many of its aspirational pledges in th@3D’s. Its level of legitimacy contrasts sharplighathat
of the 1934 Brazilian document, which had very feady and willing defend it, especially after only
three years in force. The cases of amended cotmatis in the 1990’s exhibit the characteristicat tive
would expect of an enforceable but adaptable domisth. Not only did these charters possess a fair
amount of legitimacy, but they boasted a fairlyiltde amendment rule. The 1988 Brazilian congbttut
for example, requires two consecutive votes ofapproval by legislators for passage of an amendment
only slightly more stringent than the simple majprieeded to pass legislation. Had the amendment
procedures in these cases been more inflexible exmmple, that of Bolivia’s 1828 document that
forbade any amendment until 1838 — such adaptadierecutive transgression would have been

considerably more difficult.
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6. ANALYTIC METHODS, MEASURES, AND DATA
We now return to our historical census to testitiy@ications above with data on the

characteristics of these constitutions, historities, and state-level predictors.

6.1. Estimation I ssues

We use an event history model in order to estirtteeduration of constitutional systems. A
variety of methodological decisions arise mostlyargling the treatment of time. The first issuecsons
the unit of time, which for us is the year. Condional replacements, suspensions, or birthsdbatr in
the calendar year are counted as having occurredrbiger 31 of that year. If multiple events occur
during one year, we count only the last eventgiivan year. Thus, we ignore a handful of constinail
systems that begin in a calendar year but do neh&upast December 31. A second issue concerns
censoring. All current constitutions are right-sered, since our observation period ends with 192
constitutions still alive. One of the principalnasdits of event-history analysis is that it accaufior this
sort of censoring as matter of course (see BoxXetsimeier and Jones, 2004). Left censoring affects
fewer of our cases, since our observation perinotsal entirely covers the universe of modern
constitutions. For several cases, however, thetitation’s promulgation predates the state’s ddite
independence, a short time period for which we ndgsmortality, but none of the risk factors.

Another issue concerns the effect of time on theeliae hazard. Specifically, do constitutions
have an increased, decreased, or stable risk pagfe® Our theory suggests cross-cutting influgnce
and we remain agnostic about their combined eff€st.the one hand, as we point out above, one might
suspect that constitutions are more likely to withiéh age as their provisions and proclamationsohee
increasingly out of step with reality, thus incriegsthe probability of executive transgression. toe
other hand, constitutions may crystallize with tjrag they grow in stature and become enmeshee in th
national culture and politics of the country, thnesreasing their legitimacy and enforceability. @frse,
the effect of time may be non-linear. For examilie,hazard rate may increase through the earkgyea

before reaching an age at which the constitutigstaflizes and becomes relatively invulnerable.
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Another intriguing possibility is that there arataén ages or thresholds (corresponding to geroerali
turnover perhaps) that are particularly difficudt tonstitutions. This sort of periodicity undeds the
critical juncture approach to political and congiitnal development (e.g., Burnham 1970; Ackerman
1993). Our further analysis of the baseline hatseé below) leads us to conclude that a declining
hazard is the prevailing effect of time, and westheport results for a Weibull model, although this
distributional choice does not affect the resuitsignificant way.

A fourth consideration concerns the specificatibthe independent variables with respect to
time. First, in measuring the effect of events,faee the issue of how to specify the timing ofithe
effects. The precipitating factors are events, tloatthe most part, occur within a single yearitiV
respect to regime transition, however, change neapdremental and protracted (e.g., Mexico and
Brazil) and specifying abrupt shifts is inappropgiaWhere we can measure incremental processgs, su
as that of regime change, we do so as we desaibe/b Also, the effects of events can lag the éven
some unknown amount of time. Usually, for examptastitution-making is one of the first acts
following regime change. In Chile, however, Pingith constitution did not come into effect untivea
years after hisoup d’etat For the most part, though, our reading suggasatsconstitutional events
occur within two years of the occurrence of a pieating factor, so we include two-year lags fovesal
variables to account for these time differences {getnote 12).

A further issue concerns missing data. Due tdteadth of our study, many of the independent
variables have at least some missing data. Wetreggults for the full sample, using mean impuatati
by year, to fill in the missing data. Such impigattends to deflate the standard errors, credtiag
possibility for type-I errors (Allison 2001). Asrasult, marginally significant results should beated

with caution.
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6.2. M easurement of Independent Variables
Table 1 summarizes the relevant concepts, theisumesa, and their predicted effect on
constitutional survival (note that a positive sigdicates increased risk of death). Below, we diesc

these measures and their alternatives briefly oetdlng more fully those measures that are originais.
Table 1 here

6.2.1. Precipitating Factors

Defeat in waris scored 1 if the country coded as having beefeated in war” or the object of
an “imposed settlement” according to informatioonfrthe Correlates of War (COW) project. Our
measure for thehange in state boundariésither by merger or secession) is from COW'’s skttéor
Territorial Change (Tir et al 1998). Théfusionvariables are specified as spatial lags (see Simsrand
Elkins 2004)** We test two simple measures: one of new conistitsitglobally and one of those in the
neighborhood, defined as a country’s contiguoughimrs. Regime transition is measured by the yearl
change in the Polity score. We construct two \Vdeis, in order to capture effects of transitionbath
directions. Each variabldemocratic transitiorandauthoritarian transition records the absolute
magnitude of the change in the democratic or au#lr@n direction, respectively, with changes ia th
other direction coded as zero. We ctallership transitiongn two different ways, in order to capture
both constitutional and extra-constitutional chang#/e measure extra-constitutional transitiong wit

Arthur Banks’ (2001) variable “coups” and consiiba@l transitions with Banks’ variable “executive

12 Democratic transitions, authoritarian transitioc@ps, executive transitions, and internal casid
conflict are all lagged, repeatedly, for two yeaFhat is, an event occurring at time t is coded as

occurring in t, t+1, and t+2.
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transition.” We approximate institutional crisistvan omnibus index in Banks that aggregates afset
events from assassination to strikes to demonstist?
6.2.2. Structural Factors

We conceive of théegitimacy of the constitutioas stemming from the circumstances
surrounding the writing and the ratification of thecument. We measure the legitimacy derived from
the ratification process with a binary variablettb@des whether or not the ratification proceduamdives
either public referendum or a publicly elected ¢bmonal convention — both of which we view as
strong legitimating procedures. The source foramaling is the ratification instruction in constitnal
documents. We recognize that public involvememinduratification probably adds more legitimacy in
democratic regimes than in authoritarian regimesys also include an interaction between public
ratification and each country’s polity score.

With respect to the drafting stage, we would idebllve some information on the level of
inclusion in the group of constitution-writers. cBua measure is difficult to construct in systeméirm
(but see Widner 2006 for a promising approach ¢temecases), so we utilize two proxy variables that
should be broadly indicative of inclusion. Thesfiis whether or not the state was occupied byeidgo
power during or within the two years prior to a stitutional replacement (e.g., Japan 1946 or |G@p2,
a variable we construct from historical sourceasall, we identify 89 episodes of occupation, 42vbich
are associated with a new constitution. The se®tite extent to which the context of constitution
making could be characterized as democratizing.ré&slson that those constitutions written under
circumstances in which the state is moving (orreaently moved) towards democracy are more likely t

utilize — or at least be perceived to have utilizeithclusive processes. We measure this by caticig

¥Banks’ index sums the following events with theispective weighting in parentheses: assassinations
(24), strikes (43), guerilla warfare (46), govermmnerises (48), purges (86), riots (102), revolusid148)

anti-government demonstrations (200).
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the total change in democracy (positive values linggincreased democracy) within one year of the
constitution’s promulgation.

We measure aspects of adaptability with four intica We measure the firgtase of
amendmentysing information on both the observed amendmeat ead the amendment procedures of
each constitution. The amendment rate itself suitable, as it will be a function of many of therse
factors that explain constitutional replacementir freference is for a measure of amendment easel ba
on amendment procedures. However, the comparfixbility of the hybrid set of procedural
arrangements is not obvioas ante Our approach is to model the amendment ratesatichate the
effects of particular amendment rules, net of ofitedictors. Thus, we regress the incidence of
amendment on a set of amendment procedure variableell as on a host of factors that should ptedic
political reform more generally, including thosetfars included in our model of constitutional dioat**
The unit of analysis in this model is the countgay, and the dependent variable is binary, codedan
each country-year in which an amendment occur¥d.estimate the model with logit and include all of
the independent variables from our principal madelvell as several variables that capture the
amendment procedure: the number of actors invadlvedrious stages of the amendment process, the
margin necessary to pass amendments through tistatege, and dummy variables to indicate the ofle
different bodies in the process. After estimatimg model, we predict the probability of amendnimnt
constraining all variables except the amendmentgaiores to their medn.

The primary mechanism for interpretive flexibilig/the presence of a court empowered to
conductconstitutional review Courts can and do re-interpret texts in quitéfqund ways: our

assumption is that this can provide for neededilkty in the face of exogenous shocks. We carcita

14 Lutz (1994) and Lorenz (2005) recommend roughtyilar measures in another context.
> Qur approach is akin to 2SLS, albeit 2SLS “by handjich implies that we should adjust the standard
errors of our estimates in the second stage equaBoch adjustment, however, is not straightfodwar

an event-history framework (see Achen 1987).
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binary variable from our own data as to whetherghg any judicial body entitled to conduct
constitutional review, though we recognize thabhfal measures do not always capture the extent of
observed judicial power to interpret the constint{Ginsburg 2003).

A third measure of flexibility is legal traditiorMany believe that, regardless of the presence or
absence of constitutional review, a legal traditi@sed ortommon lawas opposed toivil law will better
facilitate constitutional adaptation. The bastuition is that common law practice will adhere mor
closely to actual practice than will civil law mgis which tend to ignore precedent aedfactolaw.
Berkowitz and Clay (2005), for example, provide gesfive evidence that US state constitutions with
civil law origins are less stable. While we sugpbat legal tradition may indeed be consequential,
are skeptical that the common law and civil lavtidigion adequately captures the relevant variation
Nevertheless, we include the distinction in the etaad recognition of its importance to the broader
literature in comparative law.

A final indicator of adaptability is the scope ainstitutions, which vary systematically in their
level of detail. Documents that paint broad brsisbkes would seem to be more amenable to change
than would those that make very specific commitséimat run a greater risk of constraining execstive
A tractable indicator of specificity is the lendih words) of the document. Brazil's constitutisanning
41,404 words at its birth in 1988, is famous fovihg constitutionalized nearly every aspect of publ
life; Thailand’s recently deceased constitution yues as long, with 336 articles and 142 pagesrigligh
translation. Some constitutions are surprisindpese, such as that of tiny Tuvalu, whose 34,80-dwor
outnumber the island-nation’s 11,992 inhabitamg.contrast, the US constitution, at a mere 10,165
words, is seen as providing a framework for pditiather than a repository of policies. Again,
Berkowitz and Clay (2005) present evidence in thetext of US states, that shorter constitutions are
more durable. We wish to examine whether theifigs hold in the broader universe of national
constitutions.

Regarding the structural attributes of the staepveasureconomic developmewntth a measure

of energy consumption per capita (in 1000’s of mtsuof coal per capita per year). This measure
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correlates highly with GDP per capita, which isyoavailable post-WWII. We utilize Fearon’s (2003)
measure oéthnic fractionalizationdefined as the probability of selecting two indivals with different
ethnicities when drawing randomly from the natiopapulation. We capturgtate developmentith a
measure of the age of the state, calculated frenmithependence dates in Paul Hensel’'s ICOW dath, an

democracywith the 0-20 Polity scale.

7. RESULTS

7.1. Baseline Estimates

Constitutions, in general, do not last very lofighe mean lifespan across the world since 1789 is
17 years. The survival curve (Figure 3a) providéetter sense of life expectancy. Interpretetti@s
probability of survival at a certain age, the esties show that one-half of constitutions are likelype
dead by age 18, and by 50 only 19% will remairfaitimortality is quite high — a large percentage,
approximately 7%, do not even make it to their seldoirthday. Also, we see noticeable variatioroasr
generations and across regions. For example, Batierican and African countries fit the joke of the
French-constitution-as-periodical much better tlaes France itself. The mean lifespan in Latin
America (source of almost a third of all constibuis) and Africa is 12.4 and 10.2 years, respegtivel
with 15% of constitutions from these regions peanighn their first year of existence. Constitutsan
Western Europe and Asia, on the other hand, tylgiealdure 32 and 19 years, respectively, and their
lifespans are the least skewed. OECD countries hamstitutions lasting 32 years on average,
suggesting a development effect analogous to iliskmewn relationship with democracy. Finally,
unlike the trend of improving human health, the Bxpectancy of constitutions does not seem to be
increasing over the last 200 years. Through WY ,average lifespan of a Constitution was 21 years,

versus only 12 years sinte.Of course, the various explanatory variablestinmodel are represented in

16 Again, we note that these survival estimates adcmumight-censored cases.
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different proportions within these historical eras,a general inference of progressively shorfespans

would be premature.
Figure 3 here

Does the hazard rate (i.e., the probability of eaicrease, decrease, or stay the same throughout
the lifespan? Recall that we expect multiple cotingesffects of time, and are agnostic about their
combined effect. Figure 3b plots the hazard raith(95% confidence intervals) over time. The hdza
rate is an estimate of the probability a consttutivill die at a certain age conditional upon usvéval to
that point, and represents the slope at each polfigure 3a. We restrict this analysis to thetffifty
years of a constitution’s life, after which only%%f constitutions remain and our confidence iraésv
are quite large. The two-humped shape suggedtsdhatitutions are most likely to be replaced acbu
age ten and age thirty-five, a pattern that — icidlly — matches that of marriage in some coustrie
However, the risk of replacement is relatively hadylring most of this period, and it appears couistins
do not begin to crystallize until almost age fiftgmall samples do not allow us to describe thetixed
risks to those over fifty, except to emphasize thean these hardy seniors are not immortal. Sweden

constitution lasted 165 years only to be replacetii74.

7.2. Estimates of Risk Factors

Table 2 presents the estimates from a Weibull maehi-parametric models (such as the Cox
Proportional Hazard) deliver approximately the saeseilts. We report the hazard ratios, in which
values over one should be interpreted as increadesl of constitutional demise and values belowame
reduced odds. We include three models: one resdrio precipitating causes, one to structurabiact

and one incorporating both sets of variables.

1t might seem sensible to estimate separate méafetiemocratic and authoritarian regimes. Howgver
our theory would not predict there to be differeaeross regimes. As the illustration above sugges

the Mexican case — widely considered non-democuatiit 1994 — fits the general framework of our
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Table 2 here

The overall model statistics suggest that bottsthectural and shock factors are important
predictors of mortality. The chi-squared statsfiom a comparison of the log-likelihood of thdl fu
model with those of the shock-only or structureyambdels are large and highly significant (148.754,
d.f.=11 and 209.432, d.f.=14, respectiyelylost of the effects in either of the shock-onlystucture-
only models are borne out in the full model. Napsisingly we see at least partial support for our
hypotheses concerning a number of politically sélprecipitating factors. All of these coefficisrare
signed in the expected direction, except for glaifflision, whose effect is negative and significin
the full model. (The effect of neighborhood spdtgs, however, is as expected). Only three
precipitating factors have coefficients that do maich statistical significance (gain and los=ditory
and democratic transition).

We find that several internal features of the dtusbn are strong predictors of durability.
Public ratification produces more enduring congititus in democracies, but not in autocracies. #his
intuitive: referenda in dictatorships do not gemlyrnconfer legitimacy. We find only marginal suppo
that constitutions written in democratizing times eore resilient. The most influential variabées
clearly constitutional review and the ease of ttime@dment process, both of which decrease mortality.
Adaptability, it appears, is crucial for constitutal survival. Figure 4 explores the size of theféects
for several variables. In the case of amendmesd, e easily amended constitution (one whose
probability of amendment is one standard deviatibove the mean) has 70 percent chance of lasting
until age fifty versus 13 percent for those whoseadment probability is estimated at one standard
deviation below the mean. Contrary to our expamat we find that longer constitutions, which we

expect to be less adaptable, are slightly morebdeithan shorter ones.

theory. Moreover, when we have estimated separatiels based on regime-type, the effect of several
precipitating factors varies by regime-type (emgeiinal crisis and conflict triggers new constitag only

in democratic regimes), but the effect of the stread factors is substantively the same.
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Figure 4 here
Among the structural variables, several findingsmdtout. Ethnic fractionalization and
democracy have effects in the predicted directtthough the latter should be interpreted as a
conditional effect since it is included in the iratetion with public ratification. Wealth, as capd
through energy consumption, has a slight negaffeete as hypothesized. We find no effect for coonm
law. We also note that the trend towards shoiftesgans over the two hundred years remains even af
we control for a full set of covariates. Consiitns adopted from 1919-1944 are more vulnerable tha

are those adopted in earlier periods, and thosptedan the post-1945 period are more fragile. still

8. CONCLUSION: THE MERITSOF CONSTITUTIONAL LONGEVITY

Our analysis of the constitutional life cycle leadsto think of constitutions as rather fragile
organisms. Indeed, the average citizen outsidéooth America and Western Europe should expect to
see her country cycle through six or seven contitg in her lifetime. That estimate, of coursd| w
depend on general levels of stability in any patéiccountry. Those states that are the settingrfees
such as war, internal violence, and coups shoylémence more frequent change. However, overdfalf
the world’s constitutions survive even these majarcks. Enduring constitutions share two important
gualities that date back to the circumstances o$itmtional birth. First, durable constitutiorsit to
emerge under conditions characterized by an ogeticipatory process — conditions that confer
legitimacy upon the document, encouraging enforegrokits terms. Second, durable constitutionsiten
to be flexible ones, in that they provide reasoaabéchanisms by which to amend and interpret ttte te
to adjust to changing conditions. These findinggehnatural implications for the possibility of
intervention in constitutional design.

We should not, however, assume that longevity &rdele as an end in itself, and we conclude,
therefore, with a discussion of an important noimeatiuestion that underpins our analysis above: how
long shouldconstitutions last in a democracy? Constitutiaresdesigned to stabilize and facilitate

politics, but there is certainly the possibilityatitonstitutions can outlive their utility and deea
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pathologies and distortions in the political pragew fail to fit societies that are constantly mhiag. .

Such constitutions surely deserve replacement. daneeven make a plausible case, as Dahl (2001) and
Levinson (2006) have, for a comprehensive revigfwnet abrogation — of the bargains struck in
Philadelphia in 1787. One can also challenge @tatishal endurance on theoretical grounds. As
Jefferson famously argued, enduring constitutimme at the expense of representation, to the etttent
the will of succeeding generations is checked leydicisions of their predecessors. Moreover, it is
possible that more frequent constitutional turnaveuld engender greater levels of civic participati

and engagement, as citizens are called on to camaii negotiate fundamental principles more
frequently. Indeed, by Jefferson’s standards,estimate of an average life expectancy of seventeen
years is hardly troubling.

What enduring constitutions sacrifice in termsegnesentation, they more than make up for with
respect to stability, equality, and governabilitpdeed, these outputs are, in our mind, of utmost
importance for developing democracies. It is indive to consider the role of endurance with respe
three central functions typically ascribed to cansons: establishing the basic structure andsofie
governance, limiting the powers of the state, argdisg as a symbol of national unity and sovergignt
In terms of establishing the structure of governimgiseems quite clear that simply stipulating the
organization and relationships among governingtingins is not enough to ensure their implemeatati
A certain degree of habituation and routinizatiamstroccur before the institutions can take sh&pech
habituation takes time. Furthermore, many of tlueial political institutions that make for effeoti
governance—including the Central Bank, interesugsg or political parties — may not be mentioned in

the constitution at all. Longevity allows thes#ical institutions to develop in a stable envireemh The

18 Jefferson believed that every constitution (andtnather laws, for that matter) should expire after
nineteen years, a figure he based on an estimdtevofong a majority of adults alive at any onedim
would expire, according to European life expectasicihomas Jefferson to James Madison, 1789. ME

7:459, Papers 15:396.
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Mexican Constitution of 1917, one of the more pesgive documents of its time, never matchedlthe
facto politics of that country until the 1940’s and didt deliver political competition until amendments
in the 1990s, when actual political practice “caugh’’ with the aspirational provisions on the baoks
Similarly, one of the reasons that the US Constitutworks” is that American political life has grm
around it and adapted to its extremely idiosyncradiicts. This sort of stability of the rules,|@sg as
they are reasonably demaocratic, can have a veifiygsffect on political equality, not to mentionle

of law.

Stability would also seem to be helpful in factiite constitutional constraint on political power.
If citizens play a strong role in the enforcemeinth@ constitution, as we argue above, longevity &
helpful in that citizens learn over time what tleedment requires, and develop a stock of cooperatio
useful for enforcement. Citizens can then ressistereign power especially in times of crisis whien
incentives for absolute power are strongest. Berichanges in the fundamental rules, on the dihed,
can encourage opportunistic elites to engineeititisins for their short-term benefit.

Finally, consider a constitution’s function as natil symbol. In democracies without a
monarchy to serve as the symbol of the state’sreaygty and national history, documents such as the
constitution are important in that they strengthational identity. A strong attachment to theestat
whatever the pathologies of such a sentimentjtisarto democracy. This is especially a condarn
multiethnic states in which the state competes wfitier groups and affiliations for loyalty. Ificéns do
not have a commitment to, or cannot agree on,dkersignty of the state, then the very basis for
participation and citizenship unravels (Rustow 1,976z and Stepan 1996). As Dahl (1989: 207) ftits
“the criteria of the democratic process presuppleseightfulness of the unit itself.” In stateswhich
commitment to the state is in question (e.g., aopt@ary Iraq), an enduring constitution can became
important source of national unity.

In short, enduring constitutions are critical te rerformance and stability of democracy. Of
course, there may be instrumental reasons to pstdble institutions as well. In addition to clear

implications for the stability and quality of dennacy, it is likely that constitutional stability have a
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strong market-enhancing effect that will resulpositive welfare consequences for citiz€hsVe can
only conjecture as to these downstream consequsimuas despite the massive volume of work on the
endurance of democratic regimes, the relationskigéen constitutional duration and either democrati
stability or wealth is virtually undocumented. Wit is certainly beyond the purview this paper to
assemble and evaluate such evidence, it seemswinletto report some of the basic empirical
associations between constitutional duration aedetiwo desirable outcomes. We bear in mind, of
course, that endogeneity concerns prevent us fraking any causal inferences. Nevertheless, if our
normative intuitions are even remotely sound, dreikl see an empirical relationship between
constitutional duration and both economic develapinaed democratic stability.

With respect to any market-enhancing effects, weepke that states with long-lived constitutions
are likelier targets for foreign direct investmefireign direct investment (FDI) averages $US 1.54
billion/year for constitutions lasting longer than years (our sample mean) and only $US 0.38
billion/year for constitutions lasting less thanyigars?® As one would expect, the effect of stability is
non-linear; as constitutions reach the golden ye&fifty years or so, added longevity does notéase
their share of FDI. We also observe a strong @ssoc between long-lived constitutions and demogra
As we show above, constitutional and democratiakatewn may sometimes result from the same set of
forces. The relevant question is whether stabheodeacies can function effectively with a high degr
of constitutional turnover, as Jefferson’s famosigriset” recommendation would presume. Our data
suggests that they cannot or, at least, haveFraince is one of the few stable democracies to have

maintained democracy through periodic replacemeits dounding document. To put it somewhat

19 Another literature, dating back to Weber (197dpgests that constitutional stability may provide t
necessary predictability for capitalism to floutighwhich case we ought to observe a correlation
between constitutional duration and long-term itwvest.

2 EDI data is from the World Development Indicatpublished by the World Bank (2000) and covers

more than 100 countries, on average, each yeaebatd970 and 2000.
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differently, both authoritarian stability and fresnt regime change are associated with serial ¢otisti
writing, while democratic stability is associatedwdurable constitutions. Moreover, while some
countries with strong democratic traditiangybe able to withstand a certain degree of revidiagile
democracies in the developing world likely canrfédral such a luxury. In fact, the democratic and
economic future of these developing countries mepedd, at least partially, on the endurance of thei
constitutions more so than would established deauies.

Our intention in these concluding pages is nohgist on any particular normative judgment
regarding the value of longevity. Though we susgeased on our analysis of the correlates of leitge
that constitutional stability is a good thing, veserve judgment on this intriguing normative questi
pending more systematic investigation. What wé&mow, based on the analysis above, is that
constitutions are not as “sticky” as is commonllicaeed. Political and economic storms will clearly
level even the most structurally sound of chart&tenetheless, it is also clear that design andga®
elements — namely the inclusiveness of the drafiilogess and the adaptability of the document + wil

increase the probability that constitutions survive



Figure 1 New Constitutions and Shifts in Autho@&ructure
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Figure 2 The Calculus of Constitutional TransgieEss
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Figure 3 Survival and Hazard Estimates
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Figure 4 The Effect of Select Variables on thevinal Rate
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Table 1 Concepts and Measures
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Category Concept Measure Effect Source
Precipitating Defeat in War Defeat in a militarized interstatspdite dummy + cow
Factors Gain of Territory Gain of territory dummy cow
Loss of Territory Loss of territory dummy CcCow
Global diffusion No. of new constitutions withingstious 5 years (global) + CCP
Neighborhood diffusion No. of new constitutions asgémmediate neighbors within previous 5 years + W Q@CP
Democratic transition Yearly change in democradpwards democracy (zero otherwise) + Polity
Authoritarian transition Yearly change in democré&dpwards authoritarianism (zero otherwise) iol
Leadership transition (a) Coup Banks
(b) Change in the effective executive Banks
Internal crisis or conflict Banks’ weighted confliadex (rescaled between zero and one) + Banks
Legitimacy of Ratification procedures Ratification by public or constitutional convention - CCP
the Constitution Ratification by public or constitutional conventiondemocratic regimes - CCP; Polity
Indigenous character Foreign occupation at timgrafting + cow
Democratizing Constitutions ~ Change in democracgnftbe year prior to the constitutional event - ityol
Adaptability of ~ Ease of amendment Predicted amendment rate (rdduetdween zero and one) - CCP
the Constitution  constitutional review Provision for a constitutiboaurt or judicial review by an ordinary court - ce
Legal tradition Common law dummy - La Porta et al.
Specificity Length of Constitution (rescaled betweero and one) + CCP
Structural Ethnic Heterogeneity Ethnic Fractionalization + Fearon
Factors of the  Economic development Energy consumption per cgptcaled between zero and one) - cow
State Level of Democracy Polity Score + Polity
State development Age of state - ICOW

" (+) indicates increased risk and (-) indicatesrel@sed risk



Table 2 Predicting Constitutional Duration
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Precipitating Factors Structural Factors Full Model
Defeat in War 1.23 1.52**
(0.20) (0.25)
Gain of Territory 1.09 1.12
(0.25) (0.26)
Loss of Territory 0.79 0.89
(0.23) (0.26)
Global Diffusion 0.99%** 0.99%**
(0.00) (0.00)
Neighborhood Diffusion 1.15%** 1.12%*
(0.02) (0.03)
Democratic Transition 1.02 1.02
(0.02) (0.02)
Autocratic Transition 1.06*** 1.09%**
(0.02) (0.02)
Coup 3.37*** 2.21%**
(0.40) (0.27)
Change in Effective Executive 0.76%* 0.83*
(0.08) (0.09)
Conflict Index 9.51** 45.17*+*
(8.62) (47.55)
Public Ratification 1.43** 1.41**
(0.25) (0.25)
Public Ratification X Democracy 0.91* 0.91*
(0.05) (0.05)
Indigenous Character of Constitution 1.20 1.04
(0.31) (0.27)
Democratizing Constitution 0.99 0.96**
(0.02) (0.02)
Ease of Amendment 0.04*** 0.05***
(0.00) (0.00)
Constitutional Review 0.56*** 0.57***
(0.08) (0.08)
Legal Tradition 0.85 0.92
(0.11) (0.13)
Specificity 0.17%* 0.26**
(0.10) (0.14)
Ethnic Heterogeneity 2.56%* 1.96%**
(0.49) (0.38)
Economic Development 0.17 0.04**
(0.26) (0.07)
Level of Democracy 0.99 0.99
(0.01) (0.01)
Age of State 0.66 0.65
(0.34) (0.34)
1919-1944 1.31* 1.25
(0.19) (0.19)
1945-Present 1.49%* 1.72%*=
(0.18) (0.27)
Observations 12454 12454 12454
Number of Countries 185 185 185
Number of Constitutional Replacements 571 571 571
Log Likelihood -109.581 -79.242 -4.865
AIC 243.162 194.484 65.731

Odds ratios reported; standard errors in parenthese
* significant at 10%; ** significant at 5%; *** sigificant at 1%
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